
LECTURE 1 
 
1.1. What is procedural law 
 

• The law that governs the conduct of proceedings before the court à rules which 
govern how cases are started, built and determined by the courts and parties  

• Not concerned with substantive law or the rights of parties it is the law that 
governs how these rights are activated and enforced  

• Described as adjectival law  
• Focus on obtaining individualised justice 

 
1.1.1. Purposes of procedural law  

 
1. Provides the institutions and rules which facilitate dispute resolution à 

prevents violence 
2. It is a machinery that allows people to resolve disputes in a non-violent way  
3. Important for the rule of law as by providing an open and clear method 

[through the CPA and legislation] to resolve conflict and how to structure 
arguments you are encouraging people to submit to the authority of the legal 
system 

4. Procedural law has practical and economic and bureaucratic functions 
which is important in an age where the costs of court action are always 
increasing  

 
1.2. Adversarial vs inquistorial system  

 
Adversarial Inquisitorial 

 
§ Parties take charge of litigation and 

construe the law using individual 
circumstances and judge-made case law 
and legislation rather than general 
statements of legal principal  

§ Trial is distinct and separate to the pre-
litigation process 

§ Court room practice subject to rigid rules 
§ Proceedings have an emphasis on oral 

arguments so makes the judiciary largely 
reactive 

§ Expenses fall largely on parties 
 

 
§ Source of law is in authoritative stamenets 

of legal principles like civil and criminal code  
§ Deductive form of reasoning 
§ No real rigid separation between pre-trial 

and trial processes so like continuous 
meetings and stuff vs things like preparation 
for trial and grand trial 

§ Procedural rules are minimal and 
uncomplications 

§ Lawyers are not central to the court hearing 
and litigation process à rather the 
emphasis on them is written submissions so 
the judiciary is proactive with less use of 
lawyers leading court process 

 
 

 
1.3. Sources of procedural law  

 
Legal landscape of civil procedural law comes from 3 sources of procedural law 
divided between each arm of government: 
 

1) Legislature à NSW government creates statutes like the CPA 2005 and 
Supreme Court Act 1970 (NSW) 
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2) Executive à Uniform Civil Procedure Rules 2005 made pursuant to CPA 
[covers things like enforcement of proceedings] 

3) Judiciary à courts develop own forms of procedural law through like 
judicial decisions court notes 
 

1.3.1. Inherent jurisdictions  
Inherent jurisdiction allows courts to exercise their powers and control abuse 
of powers. They can use devices like security for costs orders, asset 
preservation orders, search and seizure orders 

 
 
1.4. The overriding purpose  

 
S 56. (1) of the CPA  
 
(1) The overriding purpose of this Act and of rules of court, in 
their application to civil proceedings, is to facilitate the 
just, quick and cheap resolution of the real issues in 
the proceedings. 

 
à comes from the expensive, long, inaccessible litigation in history where civil 
practice proceedings were complicated and not understandable  
à you should interpret provisions of CPA with this in mind  
 
 
What does it entail – what do the subsections say? 

(2): the overriding purpose is overriding so the courts must advance this purpose 
when it interprets any provision of the CPA  
(3): not only the courts that have to act with it in mind, but the parties must also 
assist the court to further this purpose 
(4): warning lawyers that their conduct must not put their client at risk of being in 
breach of the purpose i.e being in delay 
(5): if parties aren’t upholding duties to help court affect overriding purpose then 
there could be costs  
 
KEY CASES ABT SIGNIFICANCE 
à Expense Reduction Analysts Group Pty Ltd [2013] HCA 46 
à Hans Pet Constructions Pty Limited [2009] NSWCA 230 
  

1.4.1. Case management  
 

 
 
 
 
 
 
 
 
 
 
 
 

1. Overarching question the court has to ask relates to the just, quick and 
cheap resolution of the issues embedded in section 56  

2. Turn to section (57) which spells out the objects of case management 
which we hope to achieve when we make a decision about allowing or 
disallowing the amendment subject to these two sections  

3. Then turn to section (58) which says that when we make the decision to 
allow or disallow we have regard to the dictates of justice [so does the 
amendment of the statement of claim lead to greater complexity in the 
proceedings/will the other side suffer disadvantage/ has the party asking for 
the amendment they filled their responsibilities under section (56)]  

4. look at the considerations of minimising delay under section (59) and 
keeping costs proportional under section (60) 

= framework for how court is going to approach a case 
management  
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UCPR rule 2.1 says: The court can, at any time give directions and make 
orders for the conduct of proceedings for the just, quick and cheap disposal of 
the proceedings  
 
S 62 CPA says: court can make conducts regarding conduct at hearing with 
the overriding purpose in mind e.g. number of witnesses, time of a hearing  
 
Then s 64 – subject to s 58 all re necessary amendments  

(1) At any stage of proceedings, the court may order- 
(a) that any document in the proceedings be amended, or 
(b) that leave be granted to a party to amend any document in 

the proceedings. 
 
 
 
S 57 CPA says: what purposes the court can take into account when 
managing a case:  
 
1) For the purpose of furthering the overriding purpose referred to in section 
56 (1), proceedings in any court are to be managed having regard to the 
following objects-- 
 
(a) the just determination of the proceedings, 
(b) the efficient disposal of the business of the court, 
(c) the efficient use of available judicial and administrative resources, 
(d) the timely disposal of the proceedings, and all other proceedings in 
the court, at a cost affordable by the respective parties. 
 

 
S 58 CPA says that the court should make case management decisions by 
analysing the dictates of justice to decide whether to make any order or 
direction.  
 

3 of 43



(2) For the purpose of determining what are the dictates of justice in a particular 
case, court:  
 
(a) must have regard to the provisions of SS 56 AND 57, and  
 
(b) may have regard to the following matters to the extent to which it considers 
them relevant:  
 

(ii) the degree of difficulty or complexity of issues in the 
proceedings  

(iii) expedition of parties throughout proceedings 
(iv) the degree to which any lack of expedition in approaching the 

proceedings has arisen from circumstances beyond the control of 
the respective parties 

(v) (iv) the degree to which the respective parties have fulfilled 
their duties under section 56(3) 

(vi) the use that any party has made, or could have made, of any 
opportunity that has been available to the party in the course 
of the proceedings,  

(vii) the degree of injustice that would be suffered by the respective 
parties as a consequence of any order or direction 

(viii) (vii) such other matters as court considers relevant in the 
circumstances of the case.  
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Queensland v JL Holdings (1997) 189 CLR 146  
 
Facts  
§ Dispute over a lease to develop land 
§ QLD minister had approved the lease but not endorsed it  
§ JL Holdings challenges decision 
§ The estimated length of the trial was four months. After a number of interlocutory hearings 

and several amendments to the defence, the defendants applied again to amend their 
defence 

§ Also considers that dates for hearing had been fixed and dunno if they could secure new 
ones 

 
Issues 
§ Whether a party could amend their defence, which, although it was arguable, would likely 

result in the vacation of the trial date. 
 

Held 
§ They concluded that no principle arose in these cases to shut out a party from arguing a 

fairly arguable issue.  
§ Rather, if an amendment sought raises a new defence, and the defence is arguable, then they 

should be permitted to argue it provided that any prejudice to the other party can be 
compensated by costs. 

§ Only in extreme circumstances should case management principles prevent a party from 
raising an issue  

 
CONCEPTUAL ISSUES  
Tension between interests: one wants to amend defence and other doesn’t want to because it 
may delay 
Tensions between individual and collective justice: what’s in interests of QLD is change to 
amend defence and raise the issue, interests of JL is to settle and use pre-arranged date 
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LECTURE 2 

 
2.1. Open justice 
 
The principle of open justice relates to proceedings Bing open to the public as ‘there is no 
inherent power of the courts to exclude the public’ (John Fairfax Publications Pty Ltd (2004)). 
Protects against the exercise of arbitrary power  
 
At common law, the threshold for departing from open justice is ‘necessity’. Section 8 of the 
CSNPO Act which identifies the grounds for making a suppression or nonpublication order, 
confirms this test, with each ground expressly stating that ‘the order must be necessary’. 
High Court has stated that for an order to be necessary it must be more than ‘convenient, 
reasonable or sensible, or [do more than just] serve some notion of the public interest’. 
[Hogan v Australian Crime Commission (2010)] 
 
 
Court can depart from open justice by: 
 

• Close the court to the public; s 71 CPA permits this 
• prohibit publication of all or part of the proceedings; s 7 s 8 Court Suppression and 

Non-publication Orders Act 2010 state the grounds for making a suppression order  
: make suppression order where it is in the public interest to do so as this derives 
content from the s 1(1) CPA [purpose of the act] 

• ordering a witness to give evidence behind a screen or video link; prevents public 
litigants from identifying the witness  

AON Risk Service v Australian National University (2009) 239 CLR 175 
 
Facts  
§ Bushfire in Canberra had damages some of ANU’s property  
§ ANU commences proceedings against 3 insurers  
§ Later, they added its broker as a defendant to claim damages against him and applied for 

leave to add a new claim against AON Risk 
§ Basically, plaintiff was amending statement of claim  
 
Issues 

 
Held 
§ Backtracked decisions of QLD 
§ court tells us that there is an intricate balancing act between individual justice, cost and	

efficiency each has to be weighed against the other à	so you aren't going to automatically 
disallow a late amendment just because it's going to cause delay, at the same time you aren't 
going to automatically allow it because it is in the interest of the individual applicant as was 
the case in JL	Holdings [instead go through the process outlined before using	sections]	 
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