
Ordinary Income: s 6-5 
ITAA97: Section 6-5 — Income according to ordinary concepts (ordinary income) 

 
(1) Your assessable income includes income according to ordinary concepts, which is called ordinary income. 
 
(2) If you are an Australian resident, your assessable income includes the ordinary income you derived directly or 
indirectly from all sources, whether in or out of Australia, during the income year. 
 
(3) If you are a foreign resident, your assessable income includes: 

(a) The ordinary income you derived directly or indirectly from all Australian sources during the income year; and 
(b) Other ordinary income that a provision includes in your assessable income for the income year on some basis 

other than having an Australian source. 
 
(4) In working out whether you have derived an amount of ordinary income, and (if so) when you derived it, you are 
taken to have received the amount as soon as it is applied or dealt with in any way on your behalf or as you direct. 

 
Elements needed to constitute ‘assessable income’ under s 6-5: 

• You 
• Ordinary Income – Mark will tell us to assume that the amount is ‘ordinary income’. 
• Residence  
• Source 
• Derived 

 

RESIDENCE 
Whether the TP is an Australian resident for taxation purposes is important in determining what amounts will be 
assessable income under ITAA97 s 6-5. If he/she is an Australian resident, his/her ordinary income deriving from 
ALL sources is assessable. In contrast, if he/she is a foreign resident, only his/her ordinary income derived from 
Australian sources will be assessable. 
 
The definition of ‘Australian resident’ in ITAA97 s 955-1 directs us to the definition of ‘resident’ in ITAA36 s 6(1).  

Individuals 

 

ITAA36 s 6(1) provides 4 limbs to the definition of ‘resident’ for individuals. Only one limb of needs to be satisfied 
for the individual to be considered an Australian resident for tax purposes. 
 

ITAA36: Section 6(1) — ‘resident’ or ‘resident of Australia’ means 
 

A person, other than a company, who resides in Australia and includes a person— 
 
(i) whose domicile is in Australia, unless the Commissioner is satisfied that the person’s permanent place of abode is 
outside Australia; 
 
(ii) who has actually been in Australia, continuously or intermittently, during more than one-half of the year of income, 
unless the Commissioner is satisfied that the person’s usual place of abode is outside Australia and that the person 
does not intend to take up residence in Australia; or 
 
(iii) who is an eligible employee for the purposes of the Superannuation Act 1976… 
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A. Resides 
 

An individual is an Australian resident for tax purposes if he/she resides in Australia. 
 

• *Determination of a person’s place of residence is a question of degree and fact: Miller 
 

• *‘Resides’ is not accorded any special/technical meaning; it has its ordinary meaning: Miller 
o *BUT NOTE the difference in opinion between the judges: 

§ Dixon: Strict approach – residence requires a strong attachment, incorporating “home” element 
§ Latham: Liberal approach – you may simply reside where you live, eat, and sleep. 
§ Ultimately, how you decide may depend on what side of the Dixon/Latham divide you agree 

with. 
 

• *Determining where a person ‘lives’ entails consideration of indicia of residence, no one of which is 
determinative: 

o Time spent at the location 
§ But a person is no less a residence just because from time to time he leaves it for the purpose 

of business or pleasure: Miller (only took short trips away) 
o Behaviour while in jurisdiction (Visitor = sight-seeing, or ‘settled’ behaviour = membership of clubs etc?) 
o Location of immediate family 

§ But wife still living in Qld did not matter (Miller) 
o Location of assets  

§ No assets left in Australia (Applegate) 
o Place of employment  

§ Did not do business in Australia (Applegate) 
o Subjective intention (may be equivocal) 

§ *But the objective intention that we infer based on the other indicia can override this. 
• e.g. You can hate a place but objectively you live there. 

§ Judges’ views differ on the significance of him being compelled to be in New Guinea under his 
employment contract (Miller). 

o Immigration status 
 

• Multiple places of residence are possible: Miller, Applegate 
o Particularly if the person has subjective intention – ties to multiple places.  

 

• A person can reside in a country even though he lives on a moving craft upon its waters, or at a military 
base (i.e. You can reside on a boat, or on a military base): Miller 

B. Domicile 
 

An individual is an Australian resident for tax purposes if his/her domicile is in Australia, UNLESS the individual’s 
permanent place of abode is outside Australia. 
 

Generally most significant for Australian residents who depart Australia for a substantial period of time.  
 

1. ‘Domicile’ is in Australia 
• Domicile of origin (note Domicile Act 1982(Cth)); and 
• Domicile of choice: ‘intention to make home indefinitely in the country’: (Domicile Act s 10) 

o It is an expression of your intention of your connection to a particular country. 
o Intention to return to Australia is a crucial feature in deciding that TP retains an Australian domicile 

(Applegate).  
o You can change/cease your domicile by expression of words indicating that you have ceased your 

connection with a particular country.  
o Applegate: He always intended to return to Australia after his time in Vanuatu. 
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2. ‘Permanent place of abode’: Applegate 
 

• ‘Place of abode’ 
o Where a person resides – *synonymous with residence, so consider the same indicia as 1st limb. 

 

• ‘Permanent’ 
o *Permanence is determined on an objective basis. It is a matter of fact.  
o Permanence must be assessed on an annual basis – each tax year looked at separately.  
o *Permanence does NOT have to mean that the TP intends to live there for the rest of their life. 

§ ‘Permanent’ does not mean ‘everlasting’ or ‘forever’. 
• Otherwise putting permanent place of abode exception w/in the domicile requirement 

doesn’t make sense – ‘domicile’ means you intend ultimately to return to Australia. 
§ *Just because TP has intention of eventually returning to Australia, does not mean he cannot 

have a permanent place of abode elsewhere. 
§ *’Indefinite’ is enough to mean permanent (Applegate) 
§ Contrasted with a temporary or transitory place of abode outside of Australia. 

o *Factors to be considered: 
§ Nature and quality of the use which a TP makes of the place. 

• *Important that he acquired a house there (rented for 12 month term and renewed) 
• Acquired residency permit (12 months, then renewed for 2 years) 
• Got admitted to practice in Vanutau 

§ Durability of TP’s association with the place 
• He could not leave freely, had to negotiate with employer.  

§ Continuity of TP’s presence 
• Only a few short trips to Australia, including for birth of his child.  

§ Duration of TP’s presence 
• He was there fore almost 2 years. 

§ *Subjective intention as to length of residence 
• *One relevant consideration, but not determinative. Weight to be given depends on 

the facts of the case.  
• The length of time does not have to be specified or defined. 

o It was enough that his would be of ‘substantial’ length, and was indefinite. 
§ He intended to set up and manage the new branch. 

• *Events subsequent to the tax year CAN be used to determine/confirm the TP’s 
intention as to length of residence during the income year. 

o But take caution – not determinative because people change their minds! 

C. 183 Day Test 
 

An individual is an Australian resident for tax purposes if he/she has actually been in Australia, continuously or 
intermittently, during more than one-half of the year of income, UNLESS the person’s usual place of abode is 
outside Australia AND the person does not intend to take up residence in Australia. 
 
Targeted to itinerants who float around the world – people without a substantial connection elsewhere, but have spent 
more than ½ an income year in Australia and does not intend to take up residence in Australia. 
 

• TP has been in Australia, continuously or intermittently, for more than half the year. 
o More than 183 days. 

 

• Unless TP’s usual place of abode is outside Australia 
o ‘Place of abode’ is synonymous with ‘residence’ (Applegate) – see 1st limb. 

 

• TP does not intend to take up residence  
o ‘Residence’ has its ordinary meaning – see 1st limb. 
o Intention is subjective. 
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D. Superannuation Test 
 

An individual is an Australian resident for tax purposes if he/she is an eligible employee for the purposes of the 
Superannuation Act 1976. 
 

Limited scope – specifically introduced to capture Australian diplomats and other government employees on foreign 
service, posted overseas for a substantial amount of time.  
 

Companies 

 
ITAA36 s 6(1) provides that a company is a resident of Australia if it satisfies one of 3 tests. 
 

ITAA36: Section 6(1) — ‘resident’ or ‘resident of Australia’ means 
 
A company is a resident of Australia if it satisfies one of the following tests: 
 

(1) The company is incorporated in Australia 
(2) The company carries on business in Australia and has its central management and control in Australia 
(3) The company carries on business in Australia and is controlled at general meeting by voting shareholders 

resident in Australia. 
 

 

1. Incorporated in Australia 
 

A company is an Australian resident for tax purposes if it is incorporated in Australia.  
• Only looks to FORM – residence is determined by place of incorporation. 
• This is a bright line rule that is easily circumvented (e.g. Malayan Shipping, Esquire Nominees). 

2. Central management and control in Australia 
 

A company is an Australian resident for tax purposes if it carries on business in Australia AND has its central 
management and control in Australia 
 

• *Malayan Shipping indicates that business will be carried on where central management and control is 

exercised (supported by Esquire Nomineesà collapses the two parts of this limb. 
o So if the company has its central management and control in Aus, then it is carrying on business in Aus. 

 

• Where is central management and control exercised? (and therefore where business is carried on) 
o *This is a question of fact and degree (Esquire Nominees) 
o Malayan Shipping – central management and control in Australia 

§ Sleigh, an Australian resident, had the ‘company in a vice’. 
• S was appointed managing director. 
• Singapore resident directors were puppet nominees under the direction of S. 

o S empowered to transfer their shares at will. 
o S was empowered to appoint and remove the directors. 
o No resolution of the directors was effective without S’s approval. 
o Company seal could not be affixed without S’s authority. 

• S owned 2,500 out of 2,502 shares, so he controlled voting power as majority SH. 
• The operations of the company (from which profits/gains arose) were not in Australia, 

but S was the ‘brains’ of the operations. 
o S made the decision to charter, arranged the charter documents, made the 

terms and conditions. All instructions to charter agents given by S. 
o Sending the charter docs to Singapore for execution was a mere formality. 
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