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EU LAW – COMPLETE SYLLABUS 
 
Introduction to EU law  
 
Reading:  

 Craig and de Burca 7th edition, Chapter 1  
 
Extra Reading (for those interested, not needed for the seminar or exam):  

 Luuk Van Middelaar The Passage to Europe Yale University Press, 2013. 
 Simon Hix The Political System of the European Union Palgrave, 2011, 3rd Edition. 

 
What is the European Union? 

 

- The European Union is a union of sovereign states that have agreed to pool their 
sovereignty in certain fields. This includes passing binding laws in some areas and 
also coordinating their activities in others. 

 
- The Union is unusual amongst international institutions in that it has a much greater 

ability to act independently of its Member States than most international 
organisations.  

 
- It was founded in the postwar period in Europe by six founding states (France, 

Germany, Italy, Netherlands, Belgium and Luxembourg) but grew to 28 states before 
dropping to 27 states due to Brexit. 

 
Why is it interesting to study the EU? 
 

- It is an experiment in international cooperation: how can we govern ourselves in an 
interdependent world without sidelining nation states 

- The EU allows us to examine whether we can we have democracy beyond the nation 
state? Does international cooperation inevitably empower judges and technocrats 
rather than elected officials – does this make it undemocratic? 

- The EU is a young legal order. By studying EU law you get to see how a legal system 
was constructed by seeing cases where key building blocks of a legal system were put 
in place (issues such as what are the remedies in the legal system, how do you enforce 
the law were decided centuries in the common law (though the answers are still being 
refined) they were answered in the EU only in recent decades 

 
Why did states create a uniquely powerful institution capable of forcing them to do things 
they may not wish to do? 
 

- History of European integration: 
o In the aftermath of World War II, Europe, which had dominated the world 40 

years earlier, was in ruins. Leaders in France and Germany were determined to 
avoid any future conflict between them i.e. they had to find a way of 
organizing international affairs so as to eradicate the possibility of conflict 
recurring on this scale 
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o It was also considered desirable to unite Western Europe economically to 
counter the threat from the Soviet Union and its allies. 

- There were also economic rationales, namely the idea that creating a Single European 
Market would increase efficiency both through economies of scale, by removing 
market-distorting tariffs and quotas and by allowing workers to move to where work 
was available. 

 
- The goals of the EU have developed over time. The treaties now include promotion of 

democracy, human rights and the rule of law as objectives.  
 

- With the relatively decline in the political and economic power of European states, the 
Union has also come to be regarded as a means through which European states, all of 
which are relatively small, can maintain a degree of influence in world affairs. 

 
- The Union has also come to be seen as a way to better address issues such as climate 

change that operate across borders and a way to allow states, which can be easily 
intimidated by large corporations to maintain the power to regulate these businesses 
(e.g. Google has had to adapt to EU privacy laws because it could not leave the EU 
market) => member states winning the power to regulate they otherwise lost 

 
- One of the key issues is avoiding “free riding” (states benefitting from the compliance 

of others with EU rules but not obeying those rules themselves). In order to avoid free 
riding, the Union has had to develop robust enforcement mechanisms. 

o E.g. tariffs – benefits of free market without paying tax 
  
Ever Closer Union? 

- Early attempts to form a political union in the 1950s failed so the founders of the 
Union such as Jean Monnet and Robert Schumann decided on a model which would 
begin modestly by integrating some areas and which would then advance to cover 
more areas. Thus, the initial treaties while largely restricted to economic matters, 
contained a commitment to “ever closer union”. 

 
Theories of integration 

a. Neofunctionalism = integration process beginning with integration of technical 
matters such as product standards rather than emotionally charged topics such as 
culture, education or defence policy.  

 
- ‘spillover’ – interconnectedness of the economy i.e. integration in one 

sphere created pressure for integration in other areas (e.g. free movement of 
goods creates a need for EU product standards). 

- Political spillover – build-up of political pressure in favour of further 
integration  

- Challenges: 
o Failure to explain the reality of the Community’s development – 

member states were not willing to allow Community development 
inconsistent with their vital interests  
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o Failure to accord with political reality led to theoretical modification 
that rendered it indeterminate + failure to relate to general themes 
within international relations 

 
b. Liberal intergovernmentalism 

- Championed by Moravcsik  
- Rooted in a branch of IR theory – states are the deriving forces behind 

integration; supranational actors are largely at their behest and these actors 
have little independent impact on the pace of integration  

- Integration is pursued through a supranational institution because it is felt to 
be more efficient i.e. driving force of efficiency  

 
c. Multi-level governance 

- Challenged the above state-centric view 
- Marks, Hooghe and Blank argued that integration was a process in which 

authority and policy-making were shared across multiple levels of 
government: subnational, national and supranational 

- Proponents contend that there are real limits to the degree of individual and 
collective state control over EU decisions i.e. while member states may play 
the decisive role in the treaty-making process, they do not exert a monopoly 
of influence and the control they exercise is less than that postulated by 
state-centric theorists  

 
d. Rational choice institutionalism 

- Derivative of rational choice theory  
- Critical of liberal intergovernmentalism because of the minimal role it 

accorded to EU institutions 
- Principal/agent analysis – member state ‘principals’ delegated to 

supranational ‘agents’ to enhance the credibility of their commitments and 
to deal with incomplete contracting 

 
e. Constructivism  

- Agrees with rational choice institutionalism that institutions matter but 
dispute the foundations of rational choice literature (the idea that individual 
or state preferences are ‘given’) 

- The environment in which preferences are formed is social – this impacts a 
person’s understanding of their own interests 

 
 The trend over time has been towards progressively more powers for EU institutions 

and increasing coordination of national policies, even when the EU lacks formal 
power => Ever Closer Union has been historical reality  

 
The Treaties – EU only has the power that member states agree to give it in the treaties 

- 1952 European Coal and Steel Community:  
o Creates institutions to jointly control the coal and steel industries (at the time, 

the key industries for making war) 
o Signed by France, Germany, Italy, Belgium, the Netherlands and Luxembourg 
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*** Failed proposals for EDC (European Defence Community) and EPC (European Political 
Community) 

o Britain refused to participate in the EDC 
o There was significant opposition to the degree of parliamentary power under 

the EPC + the fate of the EPC was linked with that of the EDC 
o This did not however halt European integration – focus was more on the 

economic rather than the political  
 

- 1957 European Economic Community (Treaty of Rome):  
o Established the European Economic Community aiming at the establishment 

of a Single Market with the 4 freedoms: freedom of movement of goods, 
services, capital and workers. 

o Designed to approximate the economic policies of member states  
 Mixture of continuity with the past in terms of the institutional 

ordering under the ECSC combined with novel arrangements for the 
EEC  

 Legislative power was divided between the Commission and the 
Council of Ministers  

 Executive power – also divided – Commission was the watchdog; 
Council exercised certain executive responsibilities; e.g. the conclusion 
of international agreements, Community budget 

 Rome Treaty was the legal framework for the EEC for almost 30 years  
 
***From the mid 70s to the mid 80s – political stagnation in the EEC – Commission’s 
difficulty in securing the passage of legislation through the Council  
 

- 1986 Single European Act:  
o Disappointment to those who advocated sweeping reform – but still introduced 

substantive change 
o Reformed procedures to allow the completion of the Single Market, notably 

through the introduction of Qualified Majority Voting in some areas –
legislation could be passed with a weighted majority of member states i.e. not 
unanimous 

o Began formal coordination of foreign policy (even though not a single foreign 
policy at that point). 

o Institutional change: transformation in the role of the EP: 
 Under the Rome Treaty, its role was minimal to being consulted – 

BUT under SEA – Commission would have to take seriously the views 
of the European Parliament where the cooperation procedure applied 
=> input from 3 players 

 Gave a legal basis to the EPC and formal recognition to the European 
Council  

o Substantive change: creation of the Article 100a EEC, which confers broad 
power on the EU to adopt legislation concerning the internal market  

 European regulation in place of national regulation for certain issues 
(positive integration/ harmonization)  
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- 1992 Treaty on European Union (Maastricht Treaty): a key change that gave the 

Union a more political identity. Major changes included: 
o Commitment to achieve Economic and Monetary Union (including the Euro) 
o More powers for the European Parliament (EP) – received the right to veto 

certain legislation; co-decision procedure 
o New competences for the Union in social policy, environmental policy and 

more coordination of foreign policy 
o Established the principle of subsidiarity – to alleviate fears that EC was 

becoming too federal – in some areas, action would be taken at Community 
level and national level  

o ‘Three pillar’ structure for the EU: 
 with the Communities as the first of these pillars and the EEC Treaty 

was renamed the EC Treaty  
 Second pillar – CFSP  
 Third pillar – JHA 
 Pillar structure was removed by the Lisbon Treaty  

o Expansion of QMV – previously restricted to certain categories of legislation 
– here, expanded range of areas where QMV can be used  

 After Maastricht Treaty – nationalism became stronger, 
referendums in France, Denmark, Germany + Britain’s rebellion 
against Conservative gov of John Major – boosted the euro-skeptic 
movement  

 
- 1998 Treaty of Amsterdam:  

o Modest exercise in Treaty reform, but it deleted obsolete provisions from the 
EC Treaty 

o Increase in EU power in Justice and Home Affairs, expansion of QMV and EP 
powers. 

o Eroded the distinction between the Pillars, especially in relation to the Third 
Pillar 

o Legitimated mechanisms for different degrees of integration and cooperation 
between groups of states 

 
- 2003 Treaty of Nice:  

o Change of voting rules pre-accession of former communist states (i.e. 
community of 6 member states expanded to 15) 

o Expansion of EP powers and QMV 
o Charter of Fundamental Rights proclaimed but not made part of EU law. 

 
*** Led to a proposal for a Constitutional Treaty - did not become law because it was 
rejected by voters in France and the Netherlands, but the Lisbon Treaty, ratified in 2009, 
drew heavily on the Constitutional Treaty  

 There was diversity of views over the Constitutional Treaty: 
o Whether it was wise for the EU to have embarked on this ambitious project 
o The way in which the Convention operated – doubt on the participatory 

credentials of the Convention  
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o Content of the Constitutional Treaty – federalization resulted from the Treaty 
– shift from unanimity to QMV in the Council 

 Failure of the Cons Treaty meant that the legal ordering of the EU continued to be 
based on the Rome Treaty as amended by later treaties, including the Nice Treaty  

 Reform Treaty – 2 causes which amended the TEU and the EC Treaty (latter renamed 
TFEU) 

o Union should have a single legal personality and the word ‘Community’ 
would be replaced by the word ‘Union’  

o Lisbon Treaty amended TEU and the Treaty Establishing the European 
Community – 7 articles, 1 and 2 are the most important 

 
- 2009 Treaty of Lisbon:  

o Constitution for Europe was repackaged as the Treaty of Lisbon, had a very 
difficult ratification process  

o Further change to voting rules – reduced the threshold for QMV: 55% percent 
of states representing 65% percent of the population of EU now enough  

o Increase in powers of EP 
o “Passarelle” clause - ability to move areas to QMV by unanimous vote 

(without further amendment of the treaties) 
o Creation of President of European Council (figure whose role is to coordinate 

the positions of the member states; facilitates decision-making) and High 
Representative for Foreign Affairs (one person to speak for the Union) 

o Charter of Fundamental Rights becomes binding. 
 

 COMMON THEME: steadily expanding competence of the Union and steadily 
reducing in the constraints (in terms of voting rules; areas where the EU can legislate) 
on the exercise of those competences (expansion of QMV). 

 This seems to be “ever closer union” in action. However, there has been steadily 
increasing political opposition to integration from the 1990s onwards meaning that it 
may be difficult to secure approval for further treaty changes (see ratification 
problems of the Lisbon Treaty). 

 Indeed, in the Eurozone crisis, the member states preferred to by-pass EU law and 
establish bodies such as the stabilization fund by concluding treaties amongst 
Eurozone members outside of the EU framework. 

 One of the major challenges for the EU is likely to be the tension between an 
institutional framework designed on the basis of ever closer union and the limited 
political support for such closer union => EU could be stuck with unamendable laws 
because of too high veto powers e.g. EU budget has to be agreed by all members 

 
Discussion Point: 
“EU Strengths Evident throughout Covid-19 Crisis” R. McCrea The Irish Times 4 May 2020 
 
https://www.irishtimes.com/opinion/eu-strengths-evident-throughout-covid-19-crisis-
1.4244010 

- EU is still dominated by its Member States but still operates in ways that make it very 
influential and effective 

https://www.irishtimes.com/opinion/eu-strengths-evident-throughout-covid-19-crisis-1.4244010
https://www.irishtimes.com/opinion/eu-strengths-evident-throughout-covid-19-crisis-1.4244010
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- Member states constantly needing to discuss policy issues – EU membership involves 
an endless series of deals. If a state makes trouble on one issue it will find an 
unsympathetic audience when later on an issue it cares about comes up for discussion.  

o E.g. The Dutch recently found little sympathy for their plan to have the EU 
protect tulip growers after alienating southern states through their strident 
position to the development of eurobonds. 

- EU membership has created, across the continent, a habit of comparing our actions to 
those of other member states and of co-ordinating our activities with them + raised 
public expectations of collaboration. 

 
Themes to Watch Out for: 

- To what degree is the European Union more like a state rather than an international 
institution?  

- To what degree is it appropriate to compare the EU to a state or is the point of 
European integration to find ways of governing ourselves beyond that paradigm 

- To what degree does its institutional set up allow it to act supranationally (in a way 
independent of the states) or inter-governmentally (so that the governments of the 
states control what happens).  

- What about democracy at the EU level? If directly-elected institutions like the 
Parliament exercise greater power, does that undermine the power of states? If power 
is exercised by indirectly elected bodies, is that democratic? Does democracy need a 
sense of a demos, in addition to democratic institutions? 

- Juridification/Juristocracy: to what degree is the EU overly reliant on law? Is the 
central role of the Court of Justice democratic?  

- By enshrining particular economic policies (free movement) in the treaties as 
constitutional rights, does EU law remove some economic issues from political debate 
to an unhealthy degree? 

 
EU Institutions 

 
Reading:  

 Craig and de Burca, 7th edition, chapter 3 (for the institutions), pp 188-198 on the 
democratic deficit and pp 142-155 on sources of law) 

 

1. Key issues: 
- 7 principal institutions listed in Art 13 TEU: European Parliament, European Council, 

Council, Commission, Court of Justice of the EU, European Central Bank, Court of 
Auditors 

- EU does not conform to a rigid separation of powers principle 
- Lisbon Treaty – made significant changes to the internal organization of the EU 

institutions and their powers 
 

2. The institutions 
a. Council of Ministers:  
- The most powerful institution.  
- Composure:  
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o Art 16(2) TEU – the Council shall consist of a representative of each member 
state at ministerial level, who is authorized to commit the government of that 
state  

o Made up of government ministers in relevant areas (e.g. Agriculture Ministers 
sit in the Agriculture Council, Transport Ministers in the Transport Council). 
i.e. members are politicians as opposed to civil servants  

- The Council is chaired by a different state every 6 months (it rotates amongst all 
states). 

- The Lisbon Treaty provides that Council meetings are divided into 2 parts: those 
dealing with legislative and non-legislative acts  

- Presidency of the Council: 
o Considerable contestation on this point pre-Lisbon Treaty – now it has 

significantly altered i.e. President of the European Council is now separate 
from the Chair; President holds office for 2 and a half years; renewable once 

o High Rep of the Union for Foreign Affairs presides over the FAC – European 
Council decides by qualified majority on the list of other Council formations 
and their Presidency (for formations other than the FAC – presidency must be 
in accord with equal rotation) 

o Presidency of the Council (other than FAC) is held by pre-established groups 
of 3 Member States for 18 months  

o Strong central management became more necessary to combat the centrifugal 
tendencies within the Council + growing complexity of EU’s decision-making 
structure necessitated more coordination between the institutions 

- Committee of Permanent Representatives (Coreper) – carries out tasks assigned by 
the Council + adopts procedural decisions in cases provided for in the Council’s rules 
– BUT no formal substantive decisions 

o Important part in EU decision-making – considers draft legislative proposals 
from the Commission and helps set the agenda for Council meetings 

- Council Secretariat – administrative support 
- Powers: 

o Lisbon Treaty – scant guidance (Art 16(1) TEU) 
o Important role in the decision-making process: 

 Council has to vote approval of all Commission legislative initiatives 
before they become law (QMV/unanimity) i.e. in some areas member 
states will be bound by a law their gov minister voted against 

 Council can be proactive in the legislation process through Art 241 
TFEU  

 Council can delegate power to the Commission – enabling it to pass 
further regulations within a particular area 

 Increasing complexity of EU decision-making process => great 
collaboration between Commission, Parliament and Council  

 Council together with the EP plays a major role in relation to the EU’s 
budget 

 Council concludes agreements on behalf of the EU with third states or 
international organisations 

 Council has significant powers in relation to the Common Foreign and 
Security Policy (CSFP)  
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- Roles: 
o Represents national interests 
o Institutional changes have strengthened the Council’s position in relation to 

the Commission  
o Balance of power is dynamic (has changed a lot over time) 
o Hayes-Renshaw: despite the Council being the EU’s intergovernmental 

institution par excellence, it is, in reality, ‘a unique blend of the 
intergovernmental and the supranational’  

 
b. European Commission:  
- The main executive body of the EU.  
- Composure:  

o It is made up of 27 Commissioners (one per Member State) one of whom is 
the Commission President.  

 BUT - The European Council can modify the post-2014 system by 
unanimously voting to alter the number of Commissioner  

 The Lisbon Treaty retained great Member State influence over choice 
of Commissioners – member states make suggestions for 
commissioners and the council, by common accord with the President-
elect, adopts the list of those elected – then voted by Parliament 

o The Commission President is nominated by the European Council “taking 
account of results of the European Parliament elections” => indirectly elected; 
as per Art 14(1) TEU  

 The President must be ratified by the European Parliament.  
 This means the candidate must secure support of the dominant 

grouping within the EP  
o She then allocates roles to the various commissioners who are subject, as a 

body, to ratification by the Parliament.  
o Commissioners must be independent and not take instructions from their 

national government. 
- Powers:  

o The powers of the Commission are set out in Art 17 TEU 
o Administrative powers: 

 As the main executive body, it is responsible for the day to day running 
of much of the EU’s business. 

 General supervisory overview 
o Legislative powers – near monopoly on initiating legislation 

 It develops the overall legislative plan for any single year 
 Exercises delegated power pursuant to Art 290 TFEU 
 Developing general policy strategies  
 Has capacity to enact EU norms without the formal involvement of any 

other EU institution (in certain limited areas) 
o Executive responsibilities: 

 Plays an important role in EU’s budget 
 Significant powers over expenditure 
 Powers in the sphere of external relations 

o Judicial powers: 
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 Ensures the application of the treaties and the law made pursuant 
thereto + oversees the application of Union law 

 Brings actions against Member States under Art 258 TFEU when they 
are in breach of EU law  

 It has important enforcement duties in relation to areas like 
competition law (including the power to impose large fines). 

- President’s role: shaping overall Commission policy, negotiating with the Council and 
the Parliament, determining the future direction of the EU – how much is made of the 
post depends on the vision of the incumbent  

- Commission’s influence seems to decline – low impact on the negotiations leading to 
the Treaty of Nice and the Constitutional Treaty 

o BUT – importance of the Commission bureaucracy + power has increased 
through the measures enacted to combat the EU financial crisis  

  
c. European Parliament: 
- Gradual transformation from a powerless Assembly under the 1952 ECSC Treaty to 

the strengthened institution it is today – it now exercises powers of a legislative, 
budgetary and supervisory nature  

- Composition and functioning: 
o Art 14(2) TEU – EP shall be composed of representatives of the Union’s 

citizens; not exceeding 750 + President 
o Representation is degressively proportional – minimum threshold of 6 

members/state 
o ‘representativeness’ has been criticized - smaller states are somewhat over-

represented (e.g. Germany has more seats than Luxembourg, but Luxembourg 
has more seats per capita). 

o The EP has been directly elected since 1979 and its term is 5 years 
o Parliament elects its own President + 14 VPs for 2 and a half year terms => 

Bureau of Parliament 
- Powers:  

o Legislative power: 
 Strengthened over time 
 Co-decision procedure (Maastricht Treaty) – made the EP a co-equal 

partner with the Council – affirmed in Art 14(1) TEU 
 The Parliament has a veto on legislation under the “Ordinary 

Legislative Procedure” (covering about 50% of areas). In other areas, it 
has the right to be consulted. 

o Dismissal and appointment power: 
 Commission’s accountability to EP  
 It must ratify the choice of Commission President and the slate of 

Commissioners as a whole. It can fire the Commission by a 2/3rds 
vote. 

o Supervisory power: 
 EP monitors the Commission through questions and committees of 

inquiry 
 Appoints Ombudsman  

o Budgetary power 


