
JURISPRUDENCE EXAM NOTES 
 

I. utilitarianism  
BENTHAM’S THEORY 

 
Bentham dismissed ethical propositions as empty phrases that express nothing beyond the sentiment of the person who advocates 
them (‘fictitious’) / by comparison, utility was a principle rooted in empirical, verifiable facts on the felt experience of pain and 
pleasure. 
 
AXIOM: “it is the greatest happiness of the greatest number that is the measure of right and wrong” and “the obligation to minister 
general happiness was an obligation paramount to and inclusive of every other”.  
 
pain + pleasure = sovereign masters  
 
to act morally: total amount of pleasures an action will cause to all persons > total amount of pains 
 
value of each pleasure: intensity + duration + probability + proximity + extent  
 
^ legislators must also employ a utilitarian calculation (e.g. redistributive policies involving unequal sacrifices and benefits when 
an universal interest cannot be pursued) => advocated for greater equality (interests of aristocrats did not count more than the 
interests of the general people)  

 
KEY ELEMENTS OF 
UTILITARIANISM 

 
OBJECTIONS TO UTILITARIANISM 

 
UTILITARIAN RESPONSES TO 

OBJECTIONS 

wellbeing + morality  
 
wellbeing = what brings value to our 
life – pleasure (hedonism) 
 
morality = what we owe one another 
– the goal of furthering the human 
good/ wellbeing (teleology) 

anti-hedonism 
 
1. Nozick – pleasurable mental states are 
not the only things we value; we pursue 
certain activities because we think there is 
objective value in them  
 
2. some forms of pleasure add little/ no 
value to one’s life (e.g. pleasure a torturer 
derives) 
 
3. contrary view – wellbeing is pluralistic 
(diversity of values), incommensurable 
(incomparable values) and objective 
(values that are good even if you don’t 
derive pleasure from them, e.g. knowledge) 
 
anti-teleology 
 
Kant’s deontology: denies that rightness or 
wrongness of an action is a function of 
promoting wellbeing; these will instead 
depend on conformity with certain moral 
norms 
 
e.g. torture or lying would be immoral 
even if they produced a huge amount of 
good 

introduced 2 distinctions 
 

a. criterion of moral rightness vs 
moral decision procedure 

 
per J S Mill – objections to utilitarianism 
assume utility is advocated as a decision 
procedure, but it is actually being advocated 
as a criterion of rightness  
 
i.e. utility tells us what makes an action 
morally right or wrong, but it does not tell 
us how to go about making ethical decisions 
=>we are likely to comply with it if we rely 
on secondary rules 
 

b. act-utilitarianism vs rule-
utilitarianism 

 
act-utilitarianism = act morally right if it 
would produce the greatest total happiness 
 
rule-utilitarianism = we should not judge the 
rightness of actions, but instead examine the 
rightness of rules. Act is right if it is 
required by a rule that would produce the 
greatest total net happiness => wrong to 
murder even if it would maximise utility 
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consequentialism 
 
an action is deemed right or wrong 
simply in virtue of the consequences 
that it brings about, as opposed to the 
nature or character of the action.  
 
overall utility = standard of what is 
morally right (no need to calculate 
consequences of each act) 
 

anti-consequentialism 
 
Kant – we don’t need to look at the 
consequences of an action to know it is 
wrong; we can use our reason. 
 
e.g. lying to people amounts to using 
people as a means to an end => wrong in 
itself, regardless of consequences.  

 

aggregation 
 
the morally right action is not only 
one that promotes happiness but that 
which maximizes overall happiness.  
 
this is to be determined by a process 
of aggregation that sums together the 
consequences for each person’s 
happiness. 
 

anti-aggregation 
 
1. fails to show proper respect for 
individual rights 
Rawls – utilitarianism ‘does not take 
seriously the distinction between persons’ 
because it advocates for sacrificing some 
people for the greater goof 
 
2. violating people’s integrity and being 
too demanding 
B Williams - acting in a way which 
maximises overall wellbeing might be 
incompatible with one’s own 
commitments. this violates people’s 
integrity  
 
+ too demanding because people must 
constantly prioritise society’s overall good 
over their own wellbeing 
 
3. difficult to practice & self-defeating 
we cannot claim to know what the 
consequences of our actions will be on the 
general happiness 
 
+  a world in which everyone continually 
or normally acted with the aim of 
maximizing happiness would be a less 
happy world.  

2. utilitarianism is too demanding (e.g. 
giving to charity instead of buying 
something for myself) 
 

• we really are morally required to 
change our lives so as to do a lot 
more to increase overall utility 

• OR direct utilitarianism to what 
people morally ought to do. 

• OR if it costs too much to 
internalize rules implying that we 
ought to give so much to charity, 
then, according to such rule-
utilitarianism, it is not true that we 
ought to give so much to charity 

• OR satisficing consequentialism - it 
is not morally wrong to fail to 
contribute to a charity if one 
contributes enough to other 
charities and if the money or time 
that one could contribute does 
create enough good, so it is not just 
wasted 

 

empiricism/ naturalism 
 
only what is natural (i.e. part of the 
physical world) exists, hence there 
are no supernatural entities or 
properties; everything is part of the 
natural causal order studied by the 
natural sciences.  
 
Mill – rejected the idea that we have 
a moral intuition/ sense in addition to 
our other 5 senses 
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II. the command theory: Austin & Bentham vs Hart 

AUSTIN’S COMMAND THEORY BENTHAM’S COMMAND THEORY 

contained in his book ‘The Province of Jurisprudence Determined’, 
later popularized by Hart in ‘The Concept of Law’ 
 
rules of positive law = rules posited by a superior sovereign, 
governing the members of an independent political community 
 
legal obligation = the empirical likelihood of painful consequences 
(sanctions) inflicted by legal officials for going against the 
command of the sovereign – general orders backed by threats 
 
      ^ premise: people have a reason to avoid painful consequences   
         => theory of obligation falls back on theory of rationality 
 
features: 

1. command 
for Austin, all laws are commands, but not all commands 
are laws => all laws are coercive 
command = wish that others do/ refrain from some act + 
power and purpose to inflict an evil if the wish is 
disregarded 
2 types of commands: 
- general: command that obliges generally to acts or 

forbearances of a class => law/ rule 
- particular: command that obliges a specific act or 

forbearance (e.g. judicial commands) 
 

2. sanction 
the evil inflicted for disobeying a command 
fear of sanction = motive for obeying the command 
BUT a command still remains a command even if the 
sanction is feeble and some will disobey  

 
3. duty 

all commands co-relate with duties and vice-versa 
to have a duty = to be subject to someone’s command 
to have a right = also to have a duty (e.g. property rights 
are also coercive because they entail a command not to 
trespass) => there are laws which merely create duties, but 
there are no laws which merely create rights 

 
4. sovereign and independent political community 

“if a determinate political superior, not in a habit of 
obedience to a like superior, receive habitual obedience 
from the bulk of a given society, that determinate superior 
is sovereign in that society, and the society (including the 
superior) is a society political and independent”. 
^ sovereign is legally unlimited 

 
5. superior 

command is issued by superiors to inferiors 
              superiority — power of affecting others with evil or pain        
              and forcing them through fear of said evil to fashion their       
              conduct to the superior entity’s wishes 
              inferiority — subjection to the impending evil which stems     
              from the superior’s ability to oblige them to comply with   
              their wishes 

contained in ‘Of Laws in General’, discussed by Hart in ‘Essays 
on Bentham’ 
 
central concepts: command & sovereign => similar to Austin, but 
Bentham’s theory is more subtle and flexible  
 
on sovereignty 
Bentham accepted that the sovereignty of the King in Parliament 
in Great Britain was not subject to legal limitations but legal 
limitations on a supreme legislation were not inconceivable to 
him, as they were to Austin (he accepts judicial review – 
‘constitutional laws in principem’) 
 
+ habit of obedience on which legal sovereignty rests is 
susceptible to modifications; e.g. might be partial or divided 
 
on commands, sanctions and duties 
contrary to Austin, Bentham thought that the sovereign’s 
commands would still be law even if supported only by religious 
or moral sanctions.  
he also thought that rules offering rewards (instead of imposing 
sanctions) also count as positive laws. 
 
Bentham, like Austin, thought that laws are the expression of 
someone’s will with respect to the action of others. BUT - more 
sophisticated account of the logical forms that the will might 
take: commanding others to do X is just one of the four possible 
forms. The other three are (i) Prohibiting X (ii) Permitting X (iii) 
Permitting to refrain from X.  
=>all laws are either commands or prohibitions or permissions. 
 
          ^ Hart argues that Bentham’s definition of the law cannot  
           be identified with the idea of command because a  
           command is only one of four aspects/ phases which the  
           lawmaker’s will bears to the object of the law 
 
note: permissive laws are not accompanied by sanctions – seems 
to conflict with Bentham’s thesis that all laws are coercive (BUT 
Bentham also utilises pleasure as a metric, not only pain) => his 
theory is superior to Austin’s but falls back on utilitarianism 
 
some laws, like property laws, appear to have the form of a 
definition – for Bentham, these are fragments of a law that does 
have an imperative form 
 
on legal duty and obligation 
obligation/ duty = same in both legal and non-legal context  
 
sanction is constitutive of obligation (evil that may be physical, 
moral, religious or political) BUT not necessary that those subject 
to the obligation be aware of the ‘probability of suffering’. what 
is necessary is that there is a likelihood of suffering 
 
for Bentham, every law is an invasion of liberty because it 
removes the liberty to take an action without suffering a sanction 
– BUT for reasons of utility, this is a necessary evil  
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per Hart: Bentham’s theory is mixed – legal obligation is a 
mixture of two laws: a principal law requiring an act and a 
subsidiary law providing for sanctions 

HART’S RESPONSES TO THE TWO THEORIES IN ‘ESSAYS ON BENTHAM’ 

Austin’s account of sovereignty excludes 3 possibilities: 
 

i. legal limitation of sovereign power;  
ii. division of sovereign power;  
iii. plurality of sovereigns, each having full sovereign 

power;  
 
*** the first two exclusions criticised (by Hart and others) for 
inability to be reconciled with ‘rigid’ constitutions (restrictions on 
the legislative power of the supreme legislature / power division 
between a central federal legislature and a legislature of constituent 
states or provinces, e.g the US) 
 

a. Bentham treats the notion of the sovereign’s limited 
legislative power as the correlate of a limited habit of 
obedience and pays no attention to the attitude of the 
courts (which Hart criticizes) 

 
when Bentham allows an exception to the idea that the authority 
of the supreme legislature cannot be bound (e.g. independent 
state submits on terms to the gov of another) – Bentham does not 
elaborate whether this limitation is legal in nature + he refuses to 
accept any other mode of limitation except ‘express conventions’ 
between formerly independent states 
 
Bentham merely explains that limited sovereignty is correlative 
of a limited habit or disposition to obedience on the part of the 
‘subjects’ 
 
^ Hart disagrees — the giving / withholding of obedience by a 
population do not necessarily act as legal limits of the sovereign’s 
power, re: limited obedience by the population is not a necessary 
condition of legal limitations on the legislator 
 

b. Hart reconstructs Bentham’s theory — if the courts are 
not ready to punish one who disobeys a legislator’s 
command, then they are not likely to suffer for 
disobedience 
 

re: given Bentham’s account of legal obligation in terms of likely 
suffering, the commander would then have failed to create an 
obligation through his command 
 
distinction between valid/ invalid legislation (+ legally limited 
legislator) determined by reference to the attitude of the courts, 
which was committed from Bentham’s own account 
 
BUT Hart argues that this reconstructed account fails too because 
characterising the relevant attitude of the courts in terms of ‘habit 
of obedience’ is inadequate and misleading;  
 
the courts are disposed to disobey because they recognise the 
legislator’s powers as limited, which is the inverse of what 
Bentham argues (the powers are limited because the Courts are 
disposed to disobey);  
**for Hart, this shows the Courts recognize the provisions of the 
constitution as authoritative reasons for judicial decision and 
action 
 

c. when Bentham pays attention to the courts – Hart argues 
it is the wrong sort of attention i.e. he identifies a legal 
limitation on the sovereign’s legislative powers with a 
legal obligation => failure to disentangle illegality and 
invalidity  

 
re: Bentham fails to distinguish between what is legally permitted 
and what is legally invalid, e.g. illegal to sell stolen goods but the 
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sale - if made in a shop or market - may be legally valid so as to 
confer rights on the purchaser and obligations on others;  
 
Bentham fails to identify what it is the Courts do when they hold 
that a legislator’s powers are legally limited and that the 
legislation is ultra vires and so invalid 
 

HART’S OBJECTIONS TO THE COMMAND THEORY IN ‘THE CONCEPT OF LAW’ 

Concerning the content of laws Concerning their mode of origin Concerning their range of application 

not all laws are commands  
command theory fails to explain laws that confer 
powers to private individuals and public 
authorities (power-conferring laws)  
 
e.g. contract laws; constitutional law; some 
property laws => these laws don’t order people to 
do anything and are backed by no threat, instead 
they ‘provide individuals with facilities for 
realizing their wishes’ 
 
if you fail to comply – a nullity will result 
 

customary laws cannot be 
characterized as orders 
the enactment of a law, like the giving 
of an order, is a deliberate datable act  
 
// by contrast, customs do not owe their 
legal status to any conscious law-
creating act 
 
until the courts apply them in particular 
cases such rules are mere customs, in 
no sense law – they have to receive 
‘sovereign’s tacit order’  
 
 

distinction between official and 
personal capacity 
various ways in which laws are different 
from the orders of a gunman: 
 

• laws: standing, persistent 
character/ orders: temporary, 
occasional 

• laws: general, apply to 
everyone/ orders: individualized 

• laws: promulgated before those 
to whom they apply acquire 
knowledge of them/ orders: 
have to reach their subject first 

• ***most important difference: 
laws bind those who make it/ 
orders are not self-directed or 
self-binding 

 
=> claiming right vs claiming might 

RESPONSES PER THE COMMAND THEORY 

1. nullity as a sanction  
power-conferring rules are conditional 
commands, for which nullity is a sanction 
 
e.g. if you wish to make a valid contract, do x y 
and z, or else your contract will be void. 

 
2. per Bentham, laws that do not have the form of 
a command are simply exceptions or 
qualifications to a more basic law that does have 
the form of a command.  
 
e.g. property laws are qualifications to a general 
order not to interfere with property  
 
3. per Kelsen, power-conferring rules are 
fragments of laws  
power-conferring laws = orders directed at legal 
officials to impose sanctions under certain 
conditions => on this view, not necessary that a 
sanction be prescribed for the breach of every law 
 
i.e. all laws are conditional if-clauses (if someone 
murders, he will go to jail) – conditional order is 
directed not against people, but against officials 
 
note: G Letsas – the implication that law is not 
addressed to citizens, but to officials, is attractive 

why, if statutes made in certain defined 
ways are law before they are applied by 
the courts in particular cases, should 
not customs of certain defined kinds 
also be so? 
 
customs can be explained as tacit 
commands – the sovereign allows their 
enforcement unless he decides to 
intervene 
 
e.g. a general learns that his sergeant 
punishes his men heavily when they 
disobey him and allows it to go on. It 
may be said he tacitly approves of this 
practice 
 
e.g. Compensation Act 2006 in 
response to Barker v Corus 
 

the person who makes the law is the 
Monarch in his official capacity, whereas 
the person to whom the law applies is the 
Monarch in his personal capacity); hence 
one can give an order to the other.  
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