
Property and land  
Physical Limits of Land 

• cujus est solum, ejus est usque ad coelum et ad infernos = whoever's is the soil, it is theirs all the way to Heaven and 
all the way to Hell; 

re: an owner’s rights are not limited to the surface of the land itself:  

re: extend above the land itself: 

Kelsen v Imperial Tobacco Co [1957] 2 QB 334 — an injunction was granted forcing the tobacco 
company to take down a sign that encroached on the air space above Kelsen’s shop because it was found 
to be contrary to its prima facie duty of not interfering with Kelsen’s use and enjoyment of his land. 

re: extend below the land itself: 

Edward v Lee’s Administrators (US decision) — A husband and wife operated a cave as a tourist 
attraction. Part of the cave was under the neighbours property. The neighbour brought suit for damages, 
an accounting of the profits which resulted from the operation of a cave, and an injunction prohibiting 
the husband and wife from further trespassing upon or exhibiting any part of the cave under the 
neighbours land. The trial court found the neighbour entitled to recover the proportionate part of the net 
proceeds received by the husband and wife. The case was appealed to the Court of Appeals of Kentucky 
and the decision upheld. 

Star Energy Weald Basin Ltd v Bocardo SA [2010] UKSC 35 — damages were awarded to Bocardo as 
Star Energy had drilled diagonally in order to extract oil from an area ranging from roughly 800 feet to 
2,800 feet (250 m to 850m) below the surface of Bocardo’s land. 

BUT an owner does not have complete and unlimited control over the area both above and below the surface of 
the land:  

limits above the land:  

Bernstein v Skyviews [1978] QB 479 — no damages were awarded to Lord Bernstein when 
Skyviews flew an aircraft above his land without his permission; 

Griffiths J at 488 — “The problem is to balance the rights of an owner to enjoy the use 
of his land against the rights of the general public to take advantage of all that science 
now offers in the use of air space. This balance is in my judgment best struck in our 
present society by restricting the rights of an owner in the air space above his land to 
such height as is necessary for the ordinary use and enjoyment of his land and the 
structures upon it, and declaring that above that height he has no greater rights in the 
air space than any other member of the public.” 

Civil Aviation Act 1949, s 40(1) —  “No action shall lie in respect of trespass or in respect of 
nuisance, by reason only of the flight of an aircraft over any property at a height above the 
ground, which, having regard to wind, weather and all the circumstances of the case is 
reasonable, or the ordinary incidents of such flight so long as the provisions of Part II and this 
Part of the Act and any Order in Council or order made under Part II of this Part of the Act are 
duly complied with.” 

BUT Anchor Brewhouse Developments Ltd v Berkley House [1987] 2 EGLR 173 — a 
trespass was committed when the defendant’s crane swung over the claimant’s property.  

Scott J at 175-6 — “[I]t would be an incorrect use of authority to extract Griffiths J’s 
approach to the difficult question of overflying aircraft [in Bernstein] and seek to apply 
that approach to the invasion of air space in general...If an adjoining owner places a 
structure on his land that overhangs the neighbour’s land, he thereby takes into his 
possession air space to which his neighbour is entitled. That, in my judgment, is 
trespass. It does not depend upon any balancing of rights...The difficulties posed by 
overflying aircraft or balloons, bullets or missiles seem to me to be wholly separate 
from the problem which arises where there is invasion of air space by a structure placed 
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or standing upon the land of a neighbour. One of the characteristics of the common law 
of trespass is, or ought to be, certainty. The extent of proprietary rights enjoyed by 
landowners ought to be clear.” 

***  need for certainty prompts different rules to apply to high-flying aircraft, drones, 
etc. (applying a test of balance regarding ability to enjoy property in every case would 
lead to uncertainty) 

limits below the land:  

Lord Hope in Bocardo at [15] — “The depths to which the wells in question were drilled in this 
case do not get anywhere near to approaching the point of absurdity. The fact that there were 
substances at that depth which can be reached and got by human activity is sufficient to raise 
the question as to who, if anybody, is the owner of the strata where they are to be found.” 

Lord Hope in Bocardo at [26-7] — “In my opinion the [ad coelum] brocard still has value in 
English law as encapsulating, in simple language, a proposition of law which has commanded 
general acceptance. It is an imperfect guide, as it has ceased to apply to the use of airspace 
above a height which may interfere with the ordinary user of land (Bernstein)...But I think that 
the reasons for holding that the brocard has no place in the modern world as regards what goes 
on below the surface, even in England, are not by any means as compelling as they are in 
relation to the use of airspace...There must obviously be some stopping point, as one reaches 
the point at which physical features such as pressure and temperature render the concept of the 
strata belonging to anybody so absurd as to be not worth arguing about. But the wells that are 
at issue in this case, extending from about 800 feet to 2,800 feet below the surface, are far from 
being so deep as to reach the point of absurdity.” 

*** the strata below the land is not being used in the same way as the strata above the land 
(different needs)   

=> test of balance not applied; 

*** physical properties of what is below the land may render the idea of owning it absurd  

=> subjection to test of absurdity; 

absurdity test (Bocardo) vs. balance test (Skyviews) 

• Gorst v Knight [2018] EWHC 613 (Ch) — in cases involving leases, the brocard is subject to the terms of the grant;  

• facts:a house was divided into two maisonettes – Flat 1 included the ground floor and cellar.  Flat 2 was on the first 
and second floor.  The tenants of Flat 1 wanted to extend the cellar but to do this they needed to dig down another 4 
feet into the subsoil under the house. The landlord, who owned the whole building, opposed the tenants’ plan to 
extend the cellar.   

• issue: the tenants argued that the brocard applied to leases in the same way it applies to ownership, so that the lease 
of the flat should be presumed to include the subsoil under the cellar.  

• held: the tenants could not extend the cellar without the landlord’s permission, re: ‘this principle [the brocard] is 
really about how far the grant of the freehold of land extends upwards and downwards from the surface, and so is 
relevant in ascertaining what it is that the freeholder is competent to dispose of by way of demise. It does not seem 
to me to be an appropriate starting point in considering what is the extent of a particular demise. That must be 
ascertained by reference to the terms of the grant, consisting only in the actual words used (and any other indicia of 
the actual intentions of the parties) taken with the context in which they were used, in relation to which the state and 
extent of the freehold is of course one factor.’ [34] 

*** different considerations arose in respect of the demise of subsoil below a house. Chief among them 
was the fact that the subsoil was key to the stability of the whole building; if the foundations became 
unstable, the whole building was threatened, unlike the roof. Secondly, access to the subsoil was more 
difficult, and would generally involve going through the lowest demise in the building. Thirdly, the 
subsoil was not visible and open to the elements, as the roof was. 

+ digging into subsoil may interfere with lessee’s obligation to reverse property in the original form.  
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Objects 

• independent objects = chattels 

• objects that become part and parcel of the land = fixtures  

• Elitestone Ltd v Morris [1997] 1 WLR 687 — annexation test to determine whether a chattel had become a fixture;  

(1) the degree of annexation to the land — “The importance of the degree of annexation will vary from object to 
object. In the case of a large object, such as a house, the question does not often arise. Annexation goes without 
saying.”  Lord Lloyd at 692 

(2) the purpose of annexation . 

Lord Clyde at 698: “It is important to observe that intention in this context is to be assessed objectively and not 
subjectively. Indeed it may be that the use of the word intention is misleading. It is the purpose which the object 
is serving which has to be regarded, not the purpose of the person who put it there. The question is whether the 
object is designed for the use or enjoyment of the land or for the more complete or convenient use or enjoyment 
of the thing itself.” 

Lord Lloyd at 693:“I know of no better analogy than the example given by Blackburn J in Holland v Hodgson 
(1872) LR 7 CP 328, 335: ‘Thus blocks of stone placed one on the top of another without any mortar or cement 
for the purpose of forming a dry stone wall would become part of the land, though the same stones, if deposited 
in a builder’s yard and for convenience sake stacked on top of each other in the form of a wall, would remain 
chattels.’” 

BUT Tower Hamlets LBC v Bromley LBC [2015] EWHC 1954 (Ch) — a sculpture that had been in the same 
place since 1962 and was placed on a concrete slab built into a raised grass mound adjacent to a play area in 
front of three tower blocks was held that it had not become part and parcel of the land. 

“The sculpture is an entire object in itself. It rested by its own weight upon the ground and could be 
(and was) removed without damage and without diminishing its inherent beauty. It might adorn or 
beautify a location, but it was not in any real sense dependent upon that location.” Norris J at [17]  

re: if object may be removed without damage => not dependant on the location;  

Rights in regards to objects found in or on the land 

*** relative nature of claims to ownership — hierarchy of property rights in terms who acquired the respective right 
first);  

=> relativity of title — your property right as the first person to acquire it is good against the whole world save 
for the right of the original owner;  

Armory v Delamirie (1722) 5 Stra 505 — a chimney sweep found a jewel and took it to a jeweller to be valued but the 
jeweller refused to return it, arguing that the sweep was not the true owner. held that, by taking possession of it, the 
sweep had a property right to the jewel, and the jeweller was committing a wrong by keeping the jewel; 

basic rule = if it is not part and parcel of the land, the mere fact that an object was found on someone’s land does 
not give them any special rights to that object solely by owning said land;  

re: who takes possession of the object first? 

Hannah v Peel [1945] 1 KB 509 — Peel bought a house in 1938 – he did not move in immediately and in fact had not 
moved in by the time the house was requisitioned for use by the army during World War II – Hannah, stationed at the 
house, found a brooch in a crevice by a window frame – he handed it in to the police – no-one came forward to claim it 
– it was held that Hannah, as finder, had a better right to the brooch than Peel. 

Birkett J at 521: “The moment the plaintiff discovered that the brooch might be of some value, he took the 
advice of his commanding officer and handed it to the police. His conduct was commendable and meritorious. 
The defendant was never physically in possession of these premises at any time. It was clear that the brooch was 
never his, in the ordinary acceptation of the term, in that he had the prior possession. He had no knowledge of it, 
until it was brought to his notice by the finder.” 
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***exceptions to the basic rule per Parker v British Airways Board [1982] QB 1004 

(1) where an owner of land manifests an intention to exercise control over objects found in a building on the land 

Donaldson LJ in Parker at 1018 — “An occupier of a building has rights superior to those of a finder over 
chattels upon or in, but not attached to, that building if, but only if, before the chattel is found, he has manifested 
an intention to exercise control over the building and the things which may be upon it or in it. An occupier who 
manifests an intention to exercise control over a building and the things which may be upon it or in it so as to 
acquire rights superior to those of a finder is under an obligation to take such measures as in all the 
circumstances are reasonable to ensure that lost chattels are found and, upon their being found, whether by him 
or by a third party, to acquaint the true owner of the finding and to care for the chattels meanwhile.” 

Flack v National Crime Authority (1998) 156 ALR 501 (an Australian decision): a briefcase full of cash was 
found by police hidden in a cupboard in Flack’s house – once the money was no longer needed in the 
investigation, it was held that the money had to be returned to Flack, as she was found to have had an intention 
to possess items in her house, even if she was unaware of such items. 

Warner v Metropolitan Police Commissioner [1969] 2 AC 256: D was stopped by the police, who found a case 
in the back of D’s van which contained a bag of tablets of a prohibited substance – D was tried for an offence 
under the Drugs (Prevention of Misuse) Act 1964, based on the possession of a prohibited substance – the jury 
was told that, as long as D had control of the case which turned out to contain the tablets, he could be said to be 
in “possession”, even if he did not know of the contents of the case – a majority of the House of Lords held that 
D cannot be said to be in possession of a thing, under the Act, if D was unaware of the existence of that thing.  

Note Lord Reid at 281: “It was argued that ‘possession’ in this context should be given a popular and 
not a legal meaning. But even if that were a legitimate way to construe a well-known legal term, I think 
that it would lead to the same ambiguity. If the ordinary reasonable man were asked what he thought 
‘possession’ meant in this context he would probably say that it is a puzzle for the lawyers...” 

(2) where an object is found in the land 

Donaldson LJ in Parker at 1018: “An occupier of land has rights superior to those of a finder over chattels in or 
attached to that land and an occupier of a building has similar rights in respect of chattels attached to that 
building, whether in either case the occupier is aware of the presence of the chattel.” 

Waverley BC v Fletcher [1996] QB 334: Fletcher used a metal detector to find a medieval gold brooch about 
nine inches below the surface of a park – it was held that the council, as owner of the park, had a better right to 
the brooch than Fletcher – it was noted that Fletcher did not have permission to use a metal detector and then 
dig in the park.   

Auld LJ also stated at 346 that: “Where an article is found in or attached to land, as between the owner 
or lawful possessor of the land and the finder of the article, the owner or lawful possessor has better 
title.” 

(3) where the finder is a trespasser or was acting dishonestly 

Donaldson LJ in Parker at 1017: “The finder of a chattel acquires very limited rights over it if he takes it into is 
care and control with dishonest intent or in the course of trespassing”.  

Costello v Chief Constable of Derbyshire [2001] 3 All ER 150: where the true owner of a car could not be 
found, the police committed a tort by failing to return the car to the person from whom they seized it, even 
though, on the balance of probabilities, the car had been stolen. 
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Legal interests and legal estates in land  
A. Sources of rights in land: 

1. Law of Property Act 1925 — property rights (rights in rem): 

s.1(1) — legal estates  

(1) The only estates in land which are capable of subsisting or being conveyed or created at law are –— 

(a) An estate in fee simple absolute in possession; 

(b) A term of years absolute. 

s. 1(2) — legal interests 

(2) The only interests or charges in or over land which are capable of subsisting or of being conveyed or created at 
law are — 

(a) An easement, right or privilege in or over land for an interest equivalent to an estate in fee simple absolute 
in possession or a term of years absolute; 

(b) A rentcharge in possession issuing out of or charged on land being either perpetual or for a term of years 
absolute; 

(c) A charge by way of legal mortgage; 
(d) Any other similar charge on land which is not created by an instrument; 

(e) Rights of entry exercisable over or in respect of a legal term of years absolute, or annexed, for any purpose, 
to a legal rentcharge. 

2. Equity 

• rights in personam = to be asserted against an individual, re: not binding against the world at large; 

• equitable property rights, per s. 1(3) of LPA 1925 — All other estates, interests, and charges in or over land take effect as 
equitable interests. 

B. The Numerus Clausus Principle 

re: individuals may not create additional legal property rights in land other than those recognised by the courts (to avoid 
uncertainty and confusion) 
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Formal acquisition of rights in relation to land — non-examinable  

• three stages: 

• contract; 
• creation/ transfer; 
• registration. 

• formalities = requirements which have to be satisfied in order for a particular type of right to be created or transferred. 
• certain right may be created by implication or informally. 

• role of formalities: 

• evidential: 
• provision of evidence relating to creation/ transfer of right, e.g. documents; 
• relevant in the context of passage of time, e.g. in the case of the parties’ death; 
• need for certainty; 
• invisible nature of rights in relation to land;  
• necessary in determining which is the best right in relation to land with regards to the order in which it was 

acquired;  
• channelling — awareness of consequences; 
• cautionary — difficulty of process encourages individuals to think before they act in this sense; 

• disadvantages of formalities: 

• additional technicality; 
• increased costs/delay; 
• privacy concerns; 
• frustrates expectations. 

•  generally, the creation / transfer of property rights must be by deed; 

•  LPA 1925 s.52(1): ‘All conveyances of land or of any interest therein are void for the purpose of conveying or 
creating a legal estate unless made by deed’  => absence of deed amounts to legally ineffective action in this 
regard; 

• exceptions to s.52(1): 
• LPA 1925 s.52(2): ‘This section does not apply to – ...  

(d) leases or tenancies...not required by law to be made in writing’  
• LPA 1925 s.54(2): ‘Nothing in the foregoing provisions of this Part of this Act shall affect the creation by 

parol of leases taking effect in possession for a term not exceeding three years (whether or not the lessee is 
given power to extend the term) at the best rent which can be reasonably obtained without taking a fine.’ => 
leases may be created informally if the statutory conditions are satisfied;  

• ‘term not exceeding three years’ 

• if term is for precisely three years deed not required; 
• if you pay rent monthly, in legal terms, the term of your lease is a month, which is then 

renewed automatically => deed not necessary; 

• ‘taking effect in possession’  

• Long v Tower Hamlets LBC [1998] Ch 197 – possession must be immediate; 
• the right of a tenant to enter into possession of premises as part of lease must not be deferred;  
• justification: see evidentiary function of formalities; 

• ‘at the best rent’  

• Fitzkriston LLP v Panayi [2008] EWCA Civ 283 — best rent means market rent, does not 
mean ideal rent.  

• justification: see cautionary (protection of landlords) + evidentiary functions of formalities;  
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•  requirements of a deed: 

• Law of Property (Miscellaneous Provisions) Act 1989  

s.1(2): ‘An instrument shall not be a deed unless— 
(a) it makes it clear on its face that it is intended to be a deed by the person making it or, as the case may be, by the 
parties to it (whether by describing itself as a deed or expressing itself to be executed or signed as a deed or 
otherwise); and 
(b) it is validly executed as a deed  —  

(i) by that person or a person authorised to execute it in the name or on behalf of that person, or  
(ii) by one or more of those parties or a person authorised to execute it in the name or on behalf of one or 
more of those parties.  

s.1(3): ‘An instrument is validly executed as a deed by an individual if, and only if— 
(a) it is signed— 

(i) by him in the presence of a witness who attests the signature; or 
(ii) at his direction and in his presence and the presence of two witnesses who each attest the signature; and 

(b) it is delivered as a deed by him or a person authorised to do so on his behalf. 

• ‘signed’: 

• Mehta v J Pereira Fernandes S.A. [2006] EWHC 813 (Ch); [2006] 1 WLR 1543, paras.[25]-[29]; 

• Green v Ireland [2011] EWHC 1305 (Ch): applied to typed names at end of e-mails. 

1. Creation/Transfer of Legal Estates  

• by deed (see above); 

• registration: 
  

• first registration — if fee simple is unregistered (not on syllabus); 

• subsequent grants in registered land — if estate is already registered; 

LRA 2002 s.27(2): ‘In the case of a registered estate, the following are the dispositions which are required to be 
completed by registration—  

(a) a transfer, => transfer must also be registered; 
(b) where the registered estate is an estate in land, the grant (creation of right in land) of a term of years absolute —  

(i) for a term of more than seven years from the date of the grant,  
(ii) to take effect in possession after the end of the period of three months beginning with the date of the 
grant,  
(iii) under which the right to possession is discontinuous...’   

• failures to comply with formalities  

• no deed  

• disposition may take effect in equity => may give rise to non-express trust (freehold) or equitable lease (as 
per von Goetz); determined by application of test set out below; 

• Walsh v Lonsdale (1882) LR 21 Ch D 9 — requirements: 

• there must be a valid contract to create/ transfer right in question; 
• contract must be made in signed writing as per LP(MP)A 1989, s.2(1) + 2(3), save for leases 

for less than three years; 
• valuable consideration must be provided; 
• not applicable in cases involving unilateral gifts or inheritance situations; 

• contract must be specifically enforceable, i.e. contract may be ordered to be performed instead of 
damages awarded; 

• damages may be inadequate, i.e. cannot replicate exact circumstances of contract with regards 
to obtaining rights in relation to land. 

• no registration  

• may take effect in equity (see Walsh); 
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• first registration — LRA 2002 s.7(1): ‘the transfer, grant or creation becomes void as regards the transfer, 
grant or creation of a legal estate’ . 

• subsequent dispositions — LRA 2002 s.27(1): ‘If a disposition of a registered estate or registered charge is 
required to be completed by registration, it does not operate at law until the relevant registration 
requirements are met’ =>  legal title not acquired if the transferred fee simple not registered. 

• no contract   

• Walsh does not apply; 
• periodic tenancy (***see lecture of leases); 
• proprietary estoppel? (***see relevant lecture) — controversial => a way of trying to avoid statutory 

requirements; 

2. Creation/Transfer of Legal Interests 

• by deed 

• LPA 1925 s.52(1): ‘All conveyances of land or of any interest therein are void for the purpose of conveying or 
creating a legal estate unless made by deed.’  

• LPA 1925, s.1(4): estates, interests and charges are referred to as ‘legal estates’. 
• deed necessary to create/ transfer legal interests; 

• registration  

• LRA 2002 s.27(2):  
‘(d) the express grant or reservation of an interest of a kind falling within section 1(2)(a) of the Law of Property Act 
1925 
... 
(f) the grant of a legal charge’   

• failure to comply with formalities  

• no deed — see above; 
• no registration — see above; 
• no contract — proprietary estoppel. 

3. Creation/Transfer of an Equitable Interest (other than a trust)  

• freehold covenants; 

• signed writing: 

• LPA 1925 s.53(1)(a): ‘no interest in land can be created or disposed of except by writing signed by the 
person creating or conveying the same’  

• if there is no writing, an equitable interest may not be disposed of; 

• registration — no mandatory requirements; 

4. Express Creation of a Trust  

• some writing — LPA 1925 s.53(1)(b):’ a declaration (creation) of trust respecting any land or any interest therein 
must be manifested and proved by some writing signed by some person who is able to declare such trust’  => 
requirement of proof; 

• registration — none, expressly excluded from LRA 2002;  

• failure to comply with formalities: 

• no writing — Rochefoucauld v Boustead [1897] 1 Ch 196: trust still valid we don’t know why??? 

5. Transfer of a beneficial interest under a trust  

• writing — more stringent than provisions relating to creation of trusts: 
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