
 Accused may enter a plea of not guilty together with a ‘special plea’ to indicate that 
they have previously been acquitted or convicted of the offence charged = double 
jeopardy  

o Trial = judge explains jury’s task  prosecution makes opening address to the jury (outlining 
the case)  accused may make a response to the opening  prosecution presents its 
evidence by questioning witness  cross-examination  repeat questioning and cross-
examination  

 The accused may argue that the prosecution has not presented enough evidence to 
warrant the jury being asked to reach a verdict = aka a ‘no-case’ submission  

 Judge agrees  not guilty 
 Disagrees  accused given the opportunity to present its case in reply  

o Accused can call witnesses (evidence, alibi)  cross-examination 
o Accused can rely on the argument that the prosecution case does 

not prove beyond reasonable doubt  
o Both the prosecution and accused may give a closing address  judge explains the laws and 

how the evidence relates to it to the jury  jury deliberates and reaches a verdict 
 Evidence is sufficient = fact of guilt is found  sentencing hearing (usually, the 

judge making the sentencing order will be the trial judge) during which the offender 
makes submissions as to relevant mitigating factors, and the prosecution may 
tender evidence such as victim impact statements  sentencing order  

 Insufficient = not guilty = acquittal  
 Appeal = request to review the legal correctness of the process following in the lower court 

Charter of Human Rights and Responsibilities Act 2006 

 Every person has the right to liberty and security 
 A person must not be subjected to arbitrary arrest or detention 
 A person charged with a criminal offence has the right to be presumed innocent until proved guilty 

according to law 
o One golden thread is always to be seen = the duty of the prosecution to prove the prisoner’s 

guilt = declared by Viscount Sankey LC (House of Appeals) in Woolmington v DPP 
 A person charged with a criminal offence is entitled to defend themselves personally or through legal 

assistance (which can be provided by Victoria Legal Aid) 
 A person waiting trial must not be automatically detained in custody, but his or her release may be 

subject to guarantees to attend 
 The right to a fair hearing  

Proving Criminal Responsibility 

 Standard of proof = the degree to which an issue must be proved  
o Balance of probabilities 
o Beyond reasonable doubt 

 Burden of proof = who has the onus of proving a particular issue? 
 Evidential burden = is there sufficient evidence to go before the trier of fact? 
 Legal burden = has the issue been proved to the requisite standard? 
 Evidence Act 2008 (Vic) = in crim proceedings, the prosecution bears both the evidential and legal 

burden in relation to the elements of the offence 

The role of discretion 

 When a trial results in a guilty verdict, the judge normally has a wide discretion as to the penalty they 
will impose (general principles established by appeal courts) 

 Legislative restriction of the trial judge’s discretion = imposition of mandatory minimum sentences  
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 Plea bargaining = the offender may offer to plead guilty to some of the charges if the remained of 
them are dropped  

Legal Aid 

 Article 14 of the International Covenant on Civil and Political Rights = recognises the right to legal aid 
 Cannot afford a lawyer = the gov must provide you with legal aid 
 The right to legal aid exists in criminal cases and sometimes in civil cases 

Office of Public Prosecutions (Vic) 

 Independent statutory body 
 Headed by the Director of Public Prosecutions (DPP) 
 A prosecution may only proceed if there is a reasonable prospect of conviction and a prosecution is 

required in the public interest 
 Always has discretion  

 

Elements of a Crime 

Criminal Liability 

1. Performance of an actus reus = voluntary act, causation (no intervening acts) 
2. The requisite mens rea = intent, recklessness, negligence 
3. That the actus reus and the mens rea coincided 
4. Absence of a lawful excuse e.g., self-defence 

Actus Reus (aka ‘guilty act’) 

 The first element in estab liability = the external/physical element of the crime 
 Actus reus may take various forms;  

o An act (e.g., assault); 
o An omission (e.g., not rescuing one’s drowning child); 

 However, common law = reluctance to punish omissions = limited liability for failing 
to act 

o Circumstances (e.g., sexual penetration of a minor), and/or;  
o A result (e.g., murder) 
o A state of affairs (e.g., being drunk in a place where it is prohibited) 

 The concept of voluntariness must then be identified 
o The prosecution must prove that the accused’s conduct was voluntary BRD 
o Voluntariness is not the same as mens rea = both are about the mind, but voluntariness is 

about being in control of one’s actions, not about the intent behind said actions  
o Involuntary acts 

 Automatism = acting in a dissociative state or in a state of impaired consciousness  
 Reflex actions 
 Accidents  

Case 
 

Trigger 
Words 

Material Facts Issue Outcome Principle 

Ugle v The 
Queen 
(2002) – 
High Court 

Walked 
into 
knife 

Deceased was attacking the 
appellant with a cricket bat → the 
appellant was holding a knife and 
the deceased walked into it  

Was the 
act 
voluntary 

Appeal 
upheld   

Voluntariness is presumed, unless the 
accused raises evidence to the contrary = 
the burden then falls on the prosecution to 
prove the conduct was in fact willed. 
A voluntary act is a willed act of the 
conscious mind. 
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 For the defendant to be criminally responsible for a crime (the actus reus of which includes a result), 
it is necessary for the prosecution to show that the defendant caused the result (this, however, is not 
the case with conduct crimes – where the prohibited conduct itself is enough e.g., theft) 

o E.g., to prove murder, the prosecution must show that the defendant’s conduct caused the 
victim’s death = requires an unbroken chain of causation between the conduct and the result 

o Sometimes, complicating factors render it difficult to prove causation; 
 In such cases, one must determine whether the complicating factor serves as a new 

intervening act (novus actus interveniens) that breaks the chain of causation; 

Case 
 

Trigger 
Words 

Material Facts Issue Outcome Principle 

R v Hallett 
[1969] – 
Supreme 
Court of SA 

Drown The Appellant had beaten 
the deceased (Whiting) 
unconscious and left him on 
the beach in apparent safety 
→ post-mortem showed that 
the deceased had drowned 
in the shallow water  

Did the sea 
break the 
chain of 
causation? 

Causation made out 
because D rendering V 
unconscious on the beach 
near water was a substantial 
cause of his drowning which 
continued to operate until 
V’s death 

The chain of causation is 
not broken if the accused’s 
act is a ‘operating and 
substantial cause of 
death’.  

 
 

Case 
 

Trigger 
Words 

Material Facts Issue Outcome Principle 

R v 
Blaue 
[1975] 
– Court 
of 
Appeal 
(UK) 

Jehovah’s 
Witness 

Appellant was refused entry 
to the victim’s house → 
appellant stabbed the victim 
4 times → victim taken to 
hospital → victim would not 
accept a blood transfusion as 
they were a Jehovah’s 
Witness → died 

Was the COC 
broken by the 
victim’s refusal 
to accept the 
transfusion? 

Appeal dismissed 
as the refused 
blood transfusion 
was not an 
independent 
cause of death 

The chain of causation can only be 
broken by a new intervening act. 
The ‘thin skull’ / ‘take your victim as 
you find them’ principle = the 
unexpected frailty of the injured 
person is not a valid defence to the 
seriousness of any injury caused to 
them 

 

Mens Rea (aka ‘guilty mind’) 

 The second element in estab liability = must be proven by the prosecution  
o ‘Actus non facit reum nisi mens sit rea’ = the act is not culpable unless the mind is guilty  

 The state of mind of the accused at the time of committing the offence 
 Types of mens rea; 

o Subjective standards (concerned with what the accused was thinking when they performed 
the actus reus) 

 Intent to do the act = the decision to bring about the prohibited consequence of the 
actus reus = may be evidenced by a positive knowledge of the outcome  

 A recklessness as to its consequences = denotes a lesser state of mind than intent = 
foresight of a probable outcome and proceeding nonetheless 

o Objective standards (concerned with what a reasonable person would have done) 
 Negligence = a failure to comply with the standard of care that a reasonable person 

engaging in that activity would adopt  
 Crimes of strict/absolute liability = lack moral blameworthiness (aka mens rea) = the prosecution only 

has the prove the actus reus = statute = rarely serious offences  
o e.g., drink driving, speeding 

Contemporaneity of Actus Reus and Mens Rea 

 The two must exist at the same time = an act constituted and finalised prior to the formation of a 
guilty mind → no criminal liability  

 However; 
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Case 
 

Trigger 
Words 

Material Facts Issue Outcome Principle 

Fagan v 
Metropolitan 
Police 
Commissioner 
[1968] = Divisional 
court 

Mounted 
foot  

Appellant was reversing his car when the 
police directed him to park somewhere 
more suitable → Fagan unknowingly 
drove over the foot of the police officer 
→ Fagan deliberately did not move the 
car for a prolonged period 

Must the 
mens rea 
and actus 
reus overlap 
in time? 

Appeal 
dismissed  

‘It is not necessary that the 
mens rea be present at the 
inception of the actus reus; 
it can be superimposed 
upon an existing act’ 

 

Case 
 

Trigger 
Words 

Material Facts Issue Outcome Principle 

Thabo 
Meli v R 
[1954] = 
Privy 
Council 

Exposure  Four appellants took a man to a hut and 
beat him over the head → believing he 
was dead, they threw his body off a cliff → 
in reality, the deceased died of exposure 
due to being left unconscious at the foot 
of the cliff 

Must the 
mens rea 
and actus 
reus 
coincide? 

Appeal dismissed – as 
they possessed mens 
rea at one point during 
the series of acts, this 
was sufficient to hold 
liability for the death  

Whilst two acts may 
take place in separate 
places, if they have a 
common goal, they are 
to be treated as one 
continuing act / 
indivisible transaction 

 

Law and Fact 

 Questions of law = the judge 
 Questions of fact = the jury  

o Determining guilt on the facts is difficult → rules are needed to instruct the decision maker 
when they are in doubt = such rules are known as rules regulating the burden of proof 

 The legal burden = aka the ‘risk of failure to persuade’  
 Duty to persuade the jury 
 This burden remains with the prosecution  
 If the trier of fact cannot make up their mind that a particular element of 

the crime charged occurred, the prosecution must fail, and the accused 
must be acquitted  

 The evidential burden = on every issue that may arise in a case, the appropriate 
party to the case must satisfy the judge that they have presented sufficient 
evidence in support of that party’s stand on the issue for a jury to consider  

 This burden is largely placed upon the prosecution  
 This burden is placed upon the accused during the general defences (self-

defence, provocation, duress, necessity etc) 

Standard of Proof 

 Civil cases = a party having the legal burden must establish the case ‘on the balance of probabilities’ 
 Criminal cases = have a greater moral stigma = the prosecution must establish the guilt of the accused 

‘beyond a reasonable doubt’ = this concept could be considered a ‘golden thread’ throughout the 
web of Criminal Law  

o Exceptions to the general rule 
 The defence of insanity aka mental impairment  
 Special provisions made by the state  

 Some statutes distinctly place a legal burden of proof upon the accused 
e.g., if the defence taken by the accused regarding a sexual offence against 
a child contained in sections 45-50 of the Crimes Act (Vic) is that they 
honestly and reasonably believed the victim was of age, the burden is 
placed upon the accused on the standard of the balance of probabilities 

11

This file was downloaded from StudyLast.com. It is not allowed to publish it elsewhere. Only the buyer can use this file.



o In Victoria, there has been major reform to the law concerning the ‘beyond reasonable 
doubt’ standard of proof as empirical studies has shown there is a wide range of perceptions 
as to what it means → the Jury Directions Act 2015 (Vic) allow trial judges to explain what 
the concept means when the jury asks (directly or indirectly) for an explanation 
 

Assault 

 
Common Law Assault vs Statutory Assault 

 Two different types of assault 
o Common law assault 

 Key authority = Fagan’s case  
 Maximum penalty of 5 years imprisonment under section 320 of the Crimes Act 

1958  
 Two types of common law assault 

 Application of force 
 Apprehension (i.e., threat) 

 Bodily harm/injury is not required 
 Defence = consent 

o Statutory assault = section 16, 17, 18, 24 of the Crimes Act 1958 (Vic) 
 Bodily harm/injury is required  
 Defense = self-defence  

 Thus, in Victoria, we have a dual complementary system = an accused can be charged with one of, or 
both, common assault and any of the provisions found within statute 

 

5.1 Common Law Assault 

 

Common Law Assault 

 To prove a Common Law Assault involving the application of force, the prosecution must establish; 
o The accused applied force to the victim’s body 
o The application of force was intentional or reckless 
o The application of force was without lawful justification or excuse 

 To prove a Common Law Assault not involving the application of force, the prosecution must estab; 
o The accused committed an act that caused the complainant to apprehend the immediate 

application of force to his or her body 
o The accused intended his or her actions to cause such apprehension, or was reckless as to 

that outcome 
o The accused had no lawful justification or excuse for causing the complainant to apprehend 

the application of immediate force 
 

 Fagan v Metropolitan Police Commissioner [1968]  
o An assault is any act which intentionally – or possible recklessly – causes another person to 

apprehend immediate and unlawful person violence 
o Assault is generally synonymous with ‘battery’ which is used to refer to ‘the actual intended 

(or reckless) use of unlawful force to another person without his (or her) consent’ 
a. Assault = an act causing the victim to apprehend the imminent application of force 
b. Battery = the unlawful application of force by the accused upon the victim 
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