
PROPERTY LAW II – EQUITY AND TRUSTS COMPLETE SYLLABUS 
 

LECTURE 1. INTRODUCTION TO EQUITY AND TRUSTS 
 
MM 1.001-1.052 
DV     1-36  
 
A. INTRODUCTION TO EQUITY 
 
(1)  Equity and the Common Law 
 
Fundamental distinction between law and equity: 

 Prior to 1875: The common law courts applied the rules of the common law: the 
Chancellor and subsequently the Court of Chancery developed and applied 
principles of equity. 

 Where common law failed to provide a remedy or provide an injustice, equity 
would intervene 

 
(a) Medieval Chancery 

 Litigants petitioned the king to do justice in cases where the CL was unjust 
 King increasingly directed petitions to the LC => developed his own court, Court 

of Chancery 
 Early chancellors were church men, concerned with matters of conscience 
 Chancery ultimately came to be known as a ‘court of conscience’  

 
(b) Chancery Equity in Practice: Double Payment on a Bond 

 I sign a bond which states I owe you 100p. You sue me for that. Judgment is made 
against me and I pay up. BUT I fail to get the bond cancelled and you sue me for 
100p again.  

 According to the procedures at CL, you are entitled to a judgment against me for 
100p again.  

 This is where equity steps in – not fair because I have already paid this debt – 
double payment contrary to good conscience 

o NOTE conscience here means: (i) D’s conscience; (ii) the conscience of 
the court  

 On receipt of the evidence of debt payment, the chancery will grant an injunction, 
ordering the bond to be cancelled.  
 Equity ‘mitigates the harsh rigours of the Common Law’  

 
(2)  The Development of Modern Equity 
 

o Mediaeval period - ecclesiastical Chancellors applying idea of conscience – objective 
standards of morality informed by divine reason, i.e., God’s law. 

 
o 16th century - Christopher St German, Dialogues of Doctor and Student (1528 and 

1530) – explicitly links ideas of equity and good conscience to the work of the Court 
of Chancery. 

 
o 17th century: 
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 Supremacy of Chancery successfully asserted in Earl of Oxford’s Case (1615) 1 Ch 

Rep 1 – where CL conflicted with equity, the equitable outcome would always be 
preferred  
 

 John Selden (1584-1654) criticizes the equity as a highly arbitrary form of 
law:‘Equity is a roguish thing… [E]quity is according to the conscience of him that 
is Chancellor, and as that is larger or narrower, so is equity. ‘Tis all one, as if they 
should make his foot the standard for the measure we call a Chancellor’s foot; what 
an uncertain measure would this be! One Chancellor has a long foot, another a 
short foot, a third an indifferent foot; ‘tis the same thing in the Chancellor’s 
conscience.’ 

 
 Lord Nottingham – regarded as the ‘father of modern equity’ in the late 17th century 

o Developed doctrine of precedent in equity and secularised the idea of 
conscience in chancery 

o Distinguished between two ideas of conscience (to make equity more 
predictable): 
 Conscientia naturalis et interna - concerned with matters spiritual, 

purely internally held convictions or intentions, generosity, 
benevolence, etc. - not justiciable in equity;  

 Conscientia civilis et politica – secular, concerned with objective 
standards of conduct applied by the courts, rule-based, focus on external 
acts with a social (rather than a private) impact and on dealings 
involving a bargain of some kind – justiciable in equity. 

 
See: D Klinck, ‘Lord Nottingham and the Conscience of Equity’ (2006) 67 Journal 
of the History of Ideas 123 (on electronic reading list). 

 
o Early 19th century; 

 Equity became just as strict as the CL in many regards  
 Problem was the split between the 2 courts because litigation was very complex, 

expensive and slow: ‘[T]he court structure in England and Wales was in a mess. 
The population was subject to the jurisdiction of a dual system of superior courts. 
On the one side were the three ‘common law’ courts – the Common Pleases, the 
Queen’s Bench and the Exchequer of Please – and on the other was the Court of 
Chancery. From any managerial viewpoint, this arrangement was ludicrous ... 
rules based on judgments given in the common law courts, and even the judgments 
themselves, were in some cases, being denied or added to in the Chancery. This 
was not by way of appeal. The common law judgment was not formally set aside 
or reversed; the Chancery, while leaving it intact, simply issued an order which 
was inconsistent with that of the common law judges, and the constitutional 
position was that this second order prevailed, leaving the common law answer as 
an overshadowed solution to the problem.’- J Hackney, Understanding Equity and 
Trusts, ch 1 

 
o Late 19th century onwards  

 The Judicature Acts 1873-1875 - unification of court system into one set of courts 
which administer common law and equitable principles.   
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 Where there is ‘any conflict or variance between the two sets of rules in relation 
to the same matter, the rules of equity prevail’: Judicature Act 1873, s 25(11); 
Senior Courts Act 1981, s 49(1). 

 NOTE: 1873 Act is no longer in force – relevant legislation now is the Senior 
Courts Act 1981, s.49  

 
(3)  Key Characteristics of Modern Equity 
 

(a) Equity a gloss on the common law - ‘[W]e ought to think of equity as a supplementary 
law, a sort of appendix added on to our code, or a sort of gloss written around our 
code, an appendix, a gloss, which used to be administered by courts specially designed 
for that purpose, but which is now administered by the High Court of Justice as part of 
the code. The language which equity held to law, if we may personify the two, was not, 
‘No, that is not so, you make a mistake, your rule is absurd, an obsolete one; but, ‘Yes, 
of course that is so, but it is not the whole truth. You say that A is the owner of this 
land; no doubt that is so, but I must add that he is bound by one of those obligations 
which are known as trusts.’ - F Maitland, Lectures on Equity (1909) 18-19 

 
e.g. trust arises – at law you are the owner of the property, but in equity I have a right 
to the trust property as the beneficiary => you have to use your legal rights for my 
benefit 
 

(b) Equity does not contradict the common law - ‘The language which equity held to law, 
if we may personify the two, was not, ‘No, that is not so, you make a mistake, your 
rule is absurd, an obsolete one; but, ‘Yes, of course that is so, but it is not the whole 
truth. You say that A is the owner of this land; no doubt that is so, but I must add that 
he is bound by one of those obligations which are known as trusts.’ - F Maitland, 
Lectures on Equity (1909) 18-19 
 
e.g. equity does not deny that the legal title to the property is vested in you, it merely 
says that you must your legal rights for my benefit 
 

(c)  Equity operates in personam - equity does not repeal common law principles.  It 
directs the defendant as to how to exercise her common law rights in accordance with 
what good conscience requires (e.g., specific performance).  
 
e.g. if you refuse to use the trust property for my benefit, equity can act upon your 
person by ordering you to be imprisoned for contempt of court 
 

(d) Equity supplements common law remedies - equity usually provides a remedy where 
the common law does not (e.g. breach of trust) or where common law relief would be 
inadequate (e.g., specific performance). 
 
As per Smith – preventing the possibility that a party would exploit the generality of 
common law rules to act in a way which would ‘shock the conscience of the court’  
 

(e) Equity is discretionary - equitable remedies are discretionary but it is a structured 
discretion grounded in authority. 

 
e.g. A offers to offer B a piece of land and B agrees. A later refuses to sale. If B sues 
for breach of contract he will be entitled to damages. But if B wants an equitable remedy 
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– not enough for him to prove a breach of contract. He has to prove CL damages are 
not a sufficient remedy + that he acted with good conscience => specific performance 
 

On Equity and the rule of law, see: M Harding, ‘Equity and the Rule of Law’ (2016) 132 LQR 
278. 

- Birks – argues that equity’s tolerance of indeterminacy is against rule of law values 
=> should be abandoned 

- Halliwell – equity as ‘subversive of law’  
- Author argues equity does not undermine the rule of law 

 Equity’s tolerance of indeterminacy constitutes a much smaller threat to the 
rule of law than is commonly assumed – equity organised around the concept 
of consciousness is determinate (i.e. principle is articulated with precision) + 
but that there are also substantial pockets of indeterminacy both in equitable 
doctrine and in the availability of equitable remedies; it then argued that in 
these pockets of indeterminacy judges in equity exercise discretion, understood 
in a Hartian sense. This practice of discretion is, like the practices of judges 
more generally, system-oriented and, to this extent, it is likely to yield rules and 
rulings that are a reliable normative guide to conduct.  

 There are reasons to think that equity makes a particular contribution to the rule 
of law by restraining unconscionable reliance on legal rights 

o Note: article adopts a thin conception of the rule of law – seemingly 
unforgiving of equity because it emphasises the importance of values 
like clarity  

o Modal conception of the rule of law seeks to identify conditions that 
must obtain if citizens are to be disposed to use law for normative 
guidance – i.e. Excellence of law is to be measured in terms of law’s 
aptness as a normative guide to conduct 

 
B. INTRODUCTION TO TRUSTS 
 
(1) Defining the Trust 
 

o S (settlor) sets up the trust, takes it and transfers it to T (the trustee).  
o S directs T to hold it for the benefit of B (a beneficiary). 
o T has an equitable duty to manage the trust property for the benefit of B.  
o B has a right to enforce this equitable duty against T (i.e. if T uses the property for 

his own benefit – B can sue T for breach of trust).  
o ***Note: trust might be set up not to the benefit of B, but to achieve a specific 

purpose e.g. charitable trust 
 

‘A trust is the relationship which arises wherever a person (called the trustee) is 
compelled in equity to hold property, whether real or personal, and whether by legal 
or equitable title, for the benefit of some persons (of whom he may be one and who are 
termed beneficiaries) or for some object permitted by law, in such a way that the real 
benefit of the property accrues, not to the trustees, but to the beneficiaries or other 
objects of the trust.’ - G Keeton and L Sheridan, The Law of Trusts (12th edn) 3 

 
(2) The Development of the Trust Idea 
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o Originated in informal arrangements where one person (S) would transfer legal title to 
land to another (T) to hold for the benefit of the transferor or a third party, such as the 
transferor’s family (B) – medieval way of managing land for your family. 

 
o Did T owe a duty to B? 

 Never at common law; 
 Originally only in honour and good conscience; 
 Arrangement eventually enforceable in Equity: 

o First as ‘uses’; 
o Subsequently known as trusts.  

 
o Did the arrangement have proprietary effect? 

 Initially, only T was bound by the trust; 
 Subsequently, trusts bound: 

o successors in title to T (C) except for bona fide purchasers of legal estate for 
value without notice (‘equity’s darling’); and 

o T’s creditors (initially if T went bankrupt, B had no claim to the estate as 
the creditors would be entitled to the trust – BUT equity intervened to grant 
B a remedy; creditors not entitled to be repaid from the trust) 

 
*P Matthews, ‘From Obligation to Property, And Back Again’ in DJ Hayton (ed), Extending 
the Boundaries of Trusts and Similar Ring-Fenced Funds (2002)  
- NCP trusts (non-charitable purpose) used to be considered unimportant – now they are 
recognised by statute 
- beneficiary of a trust in English law has a proprietary interest in the assets subject to the trust 
– ONLY according to English notions, not to civilian ones (hence decision in Webb v Webb) 
=> ambiguity of ‘property’ 
- English law has no concept of patrimony – all the trust assets belong absolutely to the trustee 
and all the trust debts are his personal liability + right-duty relationship is key to the trust 
- breach of trust – about damage to a vested interest – the damage identifies the right-holder 
- Author disagrees with Hayton who wrote that a settlor should be able to confer additional 
enforcement rights on non-beneficiaries (including himself) – inconsistent with existing 
authority 
- Q is whether English law will permit there to be property in respect of which neither the 
owner nor anyone else has the rights of beneficial enjoyment – author argues not 
- Conclusions: 

o Arguing whether to call B’s interest proprietary is unimportant 
o Civilian concept of patrimony – red herring 
o Q is whether the right-holder needs to have a personal interest for there to be a trust 
o Author argues yes – otherwise it would be a contract 
o Public interest requires that there be no property which is economically ownerless – 

NCP trusts are inherently problematic – but useful in theory 
o But NCP trusts are not the only way to achieve their object – Contracts (Rights of Third 

Parties) Act 1999 and offshore is under attack 
o Theories of trust recognition are underdeveloped 
o Cautious future for the NCP trust  
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(3)   The Relevance of Conscience 
 

o Westdeutsche Landesbank Girozentrale v Islington LBC [1996] AC 669, 705 – as per 
Lord Browne-Wilkinson: 

 
‘(i) Equity operates on the conscience of the owner of the legal interest. In the case of 
a trust, the conscience of the legal owner requires him to carry out the purposes for 
which the property was vested in him (express or implied trust) or which the law 
imposes on him by reason of his unconscionable conduct (constructive trust). i.e. some 
trusts arise by operation of law (constructive trusts) – this happens to prevent 
unconscionable behaviour e.g. proprietary estoppel remedy => trusts generally 
concerned with preventing unconscionable behaviour 
 
‘(ii) Since the equitable jurisdiction to enforce trusts depends upon the conscience of 
the holder of the legal interest being affected, he cannot be a trustee of the property if 
and so long as he is ignorant of the facts alleged to affect his conscience, i.e., until he 
is aware that he is intended to hold the property for the benefit of others in the case of 
an express or implied trust, or, in the case of a constructive trust, of the factors which 
are alleged to affect his conscience.’ i.e. enforceability of the trust depends on the 
conscience of D being burdened in some way (knowing it is not a gift)  

 
S Agnew, ‘The Meaning and Significance of Conscience’ [2018] 77 CLJ 479 

- Argues that the idea of conscience can play a useful, albeit limited and highly general 
role in law 

- 2 contexts in which it is used: 
 Tells us something about how equitable obligations arise and reminds us they 

directly enforce moral duties (OBLIGATION context)  
 Conscience highlights significance of factual knowledge as a 

prerequisite to enforcement 
 Conveys the message that the courts are reluctant to impose primary liabilities 

which restrict the exercise of legal rights absent a past/prospective breach of 
moral duty (LIABILITY context)  

 Here the courts are not directly enforcing moral duties as legal or 
equitable obligations, rather they are concerned with whether the 
exercise of D’s legal rights should be restricted  

- Distinction between obligations and primary liabilities  
 Obligation involves a genuine prescription or requirement for action/inaction 

=> duty-imposing rules tell citizens how to act 
 Liability is a susceptibility to the alteration of one’s legal position through the 

exercise of a power by another 
- Conclusion: the indiscriminate invocation of the language of conscience in the 

context of both equitable obligations and primary liabilities is confusing – without 
further explanation it obscures the difference between moral duties which are directly 
underwritten as equitable obligations and moral duties which, if legally relevant at 
all, go only to the Q of whether D should be disabled from exercising her legal rights 

 
(4) Why/How do Trusts Arise? 
 
(a) An intentional decision to create a trust  
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 Express trusts (created intentionally by S – S can either hold the property on trust for 
someone else or transfer it to T to hold on trust for B) 
 

 Trusts for persons  
o Fixed trusts 

 e.g. 100p to my trustees to hold for A and B in equal shares – 
fixed trust because the rights of A and B are fixed, stated. 

 e.g. 100p to my trustees to hold for my children in the following 
shares: 20% for A, 30% for B and 50% for C. 

o Discretionary trusts – beneficiaries’ entitlement is not fixed by the terms 
of the trust, rather T has the discretion to distribute the trust as they wish 
to the beneficiaries. The beneficiaries do not gain a vested beneficial 
interest until the trustees make their decision (also called an 
‘appointment’). 

 e.g. 100p to my trustees to distribute amongst such of my 
children in such shares as they shall think fit 

 e.g. 100,000p to my trustees to distribute amongst the employees 
of UCL in such shares as the trustees, in their absolute discretion, 
shall think fit.  

 
 Trusts for purposes 

o Charitable purpose trusts (public trusts – not for the benefit of a private 
group of individuals). They exist to promote certain charitable purposes. 

 E.g. 1m to my trustees to relieve poverty in Greater London. 
 E.g. 1m to my trustees to be used to provide scholarships to UCL 

students.  
o Private purpose trusts (not for a purpose which benefits the public at 

large) 
 E.g. 10k to my trustees to care for my cat after my death 
 E.g. 2500p to my trustees to be used to maintain my grave 

 
(b) Trusts imposed by law 
 

 Non-express trusts (implied trusts – not created by the express intention of a party, but 
because of operation of law) 
 

 Resulting trusts – based on presumed intention of settlor - examples:  
o Gratuitous transfer 

 A transfers 100 shares in X Ltd to B with no apparent reason. 
Unless B can prove A intended to make a gift, B will hold the 
shares on a resulting trust for A. Reason: not clear that A ever 
intended B to have the benefit of the shares. 

o Failed express trusts  
 A transfers 100p to B to hold on trust for ‘his friends’. This 

express trust will fall for uncertainty. B will hold on RT for A. 
o Purchase in the name of another 

 A transfers 100k to B to purchase land. Unless B can prove the 
money was a gift or a loan, B will hold the land on RT for A.  
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 Constructive trusts – equity says that in certain circumstances the legal owner 
must hold the property on trust for others. No accepted definition of CT or single 
principle that unites all circumstances where they arise.  

o Property I: 
 Remedy to a claim for PE e.g. Gillett v Holt [2000], Thorner v 

Major [2009] – representations on which someone relied upon 
to his detriment; unconscionable to go back on promise => CT 
arises  

 Purchaser agrees to take subject to the rights of a third-party 
licensee e.g. Binions v Evans [1972] – promise not to kick third-
party licensee off the land and then does the opposite. Purchaser 
has acted unconscionably. Ct is imposed to protect the licensees’ 
rights. 

o Property II:  
 Breach of fiduciary duty: unauthorised profits – where a T uses 

the trust to make a profit for themselves which has not been 
authorised by B – T must hold the unauthorised profit on a CT 
for B; e.g. Boardman v Phipps [1967] 

 Following, tracing and claiming: where T, without authority, 
transfers trust property to a third-party, that third-party will hold 
the trust on a CT for B (unless they can prove they are a bona 
fide purchaser of the legal estate for value without notice). 

o Even if B’s right arises under an express trust, B may 
need to rely on a CT to assert that right against C 

 
LECTURE 2. INTRODUCTION TO EXPRESS TRUSTS 

 
MM  1.053-1.098 (does not deal in detail with section C – covered in Ch 9 on trustees’ duties) 
DV  36-62, 492-506 
 
EXPRESS TRUSTS = intentionally created trusts by S who can either hold the property on 
trust for someone else or transfer it to T to hold on trust for B. 
 
i. trusts for persons  

 
fixed trusts (FTs) – e.g. T is to hold for A and B in equal shares 

 
the trust instrument made by S sets out who the beneficiaries are and the share 
or interest that each beneficiary is to take.  
 
T has no discretion as to how the beneficial interest is divided. 

 
discretionary trusts (DTs) – e.g. T is to hold on trust for the employees in such shares 
as he shall think fit 

 
beneficiaries’ entitlement is not fixed by the terms of the trust, rather T has the 
discretion to distribute the trust as they wish to the beneficiaries.  
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The beneficiaries do not gain a vested beneficial interest until the trustees 
make their decision (‘appointment’). people who benefit under discretionary 
trusts are known as ‘objects’, i.e., the object of T’s discretion. 
 
T is obliged to make a decision (has a duty to exercise their discretion). 

 
ii. trusts for purposes 

 
non-charitable purposes – do not benefit the public at large, e.g. trust to maintain a 
grave 

 
charitable purposes – e.g. trust to alleviate poverty 

 
reasons for creating an express trust 
 

segregation of assets – protecting the trust assets from the consequences of S’s or T’s 
insolvency; but c.f. if B goes bankrupt, the creditors will be entitled to TP 
 
asset partitioning – e.g. family context. enabling S/ testator to provide for the successive 
enjoyment of property 
 
management of property – Ts might have financial and investment experience (e.g. 
pension funds) / Bs may be too young to manage the property themselves 
 
tax avoidance – if S is a higher rate taxpayer and B is an infant child, the trust may be 
charged a lower rate of tax OR transferring title to a T who is resident in a tax haven. 
BUT c.f. may not be used to evade tax already due (per Lord Nolan in Inland Revenue 
Commissioners v Willoughby) 
 

note taxation of a trust – (i) Ts are charged for receiving the income; (ii) Bs are 
assessed on any income received under the trust. BUT for bare trusts, B is taxed 
as though they were the absolute owner of the property 

 
security for creditors – instead of the lender giving you all the money at once, they 
might give it out to a trustee and T will pay the loan money out. protects the lender 
from the risk of the borrower going insolvent (Barclays Bank v Quistclose) 
 

the trust property   
 

i. legal property rights – e.g. fee simple of a farm, lease of a flat, intangible property 
(shares) 

 
ii. personal rights under a contract – Don King Productions Inc v Warren [2000] Ch 

291 – the parties created a trust of the rights under a series of boxing contracts which 
were stipulated to be non-assignable. the parties didn’t attempt to assign them, said 
they will hold them on trust. held, even though they couldn’t be assigned to another 
person, they could be held on trust for another person. 

 
iii. pre-existing equitable rights – e.g. sub-trusts of intermediated securities (trustee 

who holds the share on trust for B, B holds property on trust for a sub-beneficiary) 
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personnel  
 

i. the settlor (S) – original owner or right-holder, who exercises a power to create a 
trust over those rights  
 
S might declare herself trustee (self-declaration of trust) or S might transfer rights 
to someone else to hold subject to the terms of a trust (trust by transfer). 
 

note S can have the power to set up a trust property even if she is not 
herself free to use that property for her own benefit  

 
Williams v Central Bank of Nigeria per Aikens LJ – intention to create an express trust 
demonstrated with reasonable certainty is sufficient (no need for S to use the term ‘trust)  
 
where S has a personal right against X not relating to any physical thing, S can set up a 
trust of the personal right; e.g. bank account in the name of trustees  
 
S can set up a trust of even a non-assignable personal right; e.g. contractual rights 

 
 if S declares that she holds such a right on trust for B, no transfer of that right 
occurs. S retains the right, but comes under a duty to B to deal with that right 
for B’s benefit => declaration of trust doesn’t allow B to bring a direct claim 
against the other party to S’s contract 
 
‘property not limited to physical things’ => subject matter of a trust need not 
fall within that extended definition of property. trust is a right, not necessarily 
property. 

 
S’s influence on the operation of the trust – basic position is that after having set up a 
trust, S drops out of the picture. S has no rights against T and no duties to B (unless she 
expressly reserves them under the terms of the trust) + not possible for S to revoke a 
trust (unless she reserved such a power) 

 
S Agnew and S Douglas, ‘Self-Declarations of Trust’ (2019) 135 LQR  
 
Leading case on self-declarations: Paul v Constance — the deceased partner of the defendant 
had frequently said to the defendant, in respect of a sum of money: "This money is as much 
yours as mine". In finding that this amounted to a self-declaration of trust, Scarman L.J. stated 
the principle: "there must be a clear declaration of trust and that means there must be 
clear evidence from what is said or done of an intention to create a trust”; 
 
the legal significance of the declaration —  

a. making the declaration is sole constitutive act in creating the trust  
b. the formation and expression of an intention to hold rights in property for 

another will not, in and of itself, count as a declaration for the purposes in 
question;  

 
self-declarations are recent modes of constituting a trust – traditionally if S declared he was 
holding his rights for a volunteer B, courts would not give effect to the trust 
Change was brought by Lord Eldon in Ex parte Pye  
 
As per Mee – in the case of trusts by transfer, the ‘declaration’ is relevant only because it 
reveals something about S’s intention, and not as a specific act that constitutes the trust – BUT, 
for self-declarations, because legal title remains with the settlor, there is no legally relevant act 
or transaction other than the ‘declaration’ itself. This alone is effective to change the settlor’s 
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