
PRINCIPLES OF BUSINESS LAW NOTES 

LEGAL AND NON-LEGAL RULES 
We can define law as rules of conduct or organisation that are recognised, applied and enforced by the power 

of the state.  Non-legal rules are rules of conduct or organisation theatre enforced by things such as peer 

pressure, a need for co-operation, feelings of good will, or convenience. 

Non-legal rules are derived from a variety of sources, E.g.: 

• Moral or philosophical beliefs (moral laws) 

• Religious beliefs (laws of God) – e.g. deities, what they set or decree. 

• The laws of nature (natural laws) 

• Social value 

• Rules that have become customary in a community 

Non-legal rules work well enough in smaller groups and communities. 

In larger groups, non-legal rules became inadequate.  Rules enforced by the state are common in all larger 

societies as a necessary means of regulating conduct. 

NATURAL LAWS 
Rules of conduct that accord with our realised experiences of the physical world.  These are obeyed, because, 

from experience it is how things work.   

EXAMPLE 1 
Natural responsibility of parents to look after their offspring.  This law of nature can be widely disregarded only 

at the peril of a species.   

MORAL AND RELIGIOUS LAWS 
Rules of conduct derived from belief systems.  These are sometimes recorded in authoritative texts (e.g. Bible), 

or sometimes simply passed on by tradition.  These rules are generally obeyed as a matter of individual 

conscience or part of a religious community. 

EXAMPLE 1 
Dietary rules prescribed by particular religions (e.g. Halal or Kosher).   

CUSTOM 
Consists of rules of conduct that have been established by long usage and are obeyed because of peer pressure, 

or because they are convenient.   

EXAMPLE 1 
Rituals, music and clothing styles commonly associated with marriage ceremonies.  Obeying such rules provides 

continuity with tradition and a sense of shared identity. 

EXAMPLE 2 
Gifting during Christmas or at a birthday, while not a legal issue, is an established custom in Western societies.   

NATIONAL LAW 
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Made up of rules of conduct that the government of a country recognises and enforces as law.   

The key concept here is “rules recognised and enforced by the authority of the state”.  If a government of a 

country lays down a rule of conduct and enforces it, then that rule becomes part of the national law.   

Sometimes there are overlaps between rules of national law and the rules of other kinds of law.  This is because 

many rules of conduct originated as customary, moral or natural laws, but became part of the national law when 

a government decides to adopt and enforce those same rules. 

EXAMPLE 1 
Most religions prohibit the killing of one human being by another, and governments in most countries have 

adopted and enforce this same rule.   

SUMMARY 
The difference in these sorts of laws are how they are identified and how they are enforced.  

The particular rules that the state chooses to enforce are identified and made in different ways. 

• One possibility is for the state to decide to enforce rules that originate as non-legal rules, e.g. 

philosophical beliefs, or established customs. 

• Another possibility is for new rules to be created in response to a perceived need for regulation. 

Who has the authority to make law? 

WHO MAKES THE LAW? 
In Australia, the power to make law is exercised by the various governments that exist at federal, state and 

territory level. 

Governments make law through specified agencies, following recognised procedures or processes. 

The main agencies of law making at federal, state and territory level in Australia are: 

• Elected legislatures (proactive, written rules), and 

• the courts – set precedent (reactive way).   

LAW AS A REGULATOR OF BEHAVIOUR 
Rules of law regulate conduct in different ways.  They either prohibit, punish, permit or reward specified 

conduct.  They assist individuals to enforce their legal rights without resorting to force. 

Law modifies the behaviour of individuals in society in ways that benefit the greater community.  This is the 

regulatory function of law.   

1. The law generally restricts the use of force by individuals and forbids unauthorised violence.  This is the 

foundation of peace and good order in society.   

2. Some laws prohibit and punish particular kinds of undesirable behaviour.   

a. Example: It is a rule of law that one person should not wrongfully take another person’s 

property.  This is called theft or stealing.  It is prohibited and people who are caught stealing 

are punished by the state.   

3. Other laws permit or reward particular behaviour that the government thinks is desirable. 

2



a. Example: Individuals are allowed by law to acquire private ownership of houses.  They may be 

further encouraged to do so by laws providing financial assistance to homebuyers in the form 

of subsidies.   

4. The law also provides for the creation of rights and duties that can be enforced by an individual in court.  

By providing appropriate remedies when rights are interfered with or when duties are not discharged, 

the creation of legally enforceable rights and duties allows individuals to plan for the future with 

reasonable certainty. 

LAW AND JUSTICE 
The relationship between law and justice is important.  It has to take account of practicalities and realities that 

sometimes may be in conflict.   

JUSTICE AS THE OBJECTIVE OF LAW 
It is often suggested that the ideal purpose of law is the achieve outcomes that are considered good and fair 

by the community.   

Roman Emperor Justinian – “Law is the art of the good and the just”.   

It is the objective of achieving justice that morally underpins the use of power of the state to enforce legal rules. 

However, governments do not always make and enforce laws for good and just purposes.  For example, 

discriminatory or racially motivated laws, which favour one racial group or a particular gender.   

Despite this, while unjust laws exist from time to time, it doesn’t diminish the idea that law ought to aim at 

achieving good and fair outcomes.   

BALANCING JUSTICE AND PREDICTABILITY 
An important aspect of modern law is that it can be discovered with a degree of clarity and certainty so that its 

application is predictable.  By finding out rules that govern particular kinds of behaviour, we can choose to act 

in accordance with those rules and avoid unwanted consequences (planning for the future with reasonable 

certainty) 

Law is most useful as a regulator of conduct if rules are clear and their application predictable.   

However, it is when the rule of law that has worked well enough in the past does not seem to provide a fair or 

just outcome when additional or changed circumstances are taken into account.   

When this happens, the requirements of justice and predictability may conflict, and judges who apply the law 

may have to make a difficult choice.  Sometimes, justice is given preference; in other cases, certainty and 

predictability are seen as more important.  The old adage “hard cases make bad law” is a reminder that treating 

too many cases as exceptional in the pursuit of justice and damage the predictability and certainty of the legal 

system. 

CLASSIFICATION AND ORGANISATION OF LAW 
Each rule of law is classified as belonging to a particular category (or area) of law.  These categories are arranged 

systematically, in accordance with widely accepted concepts, to provide an overall structure.   

THE ANATOMY OF LAW 
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When studying law, there are references to not just “the law” as a whole and “categories (or areas) of law”, but 

also to things such as “legal concepts”, “legal principles”, “legal rules” and “legal meanings”.   

CATEGORIES (OR AREAS) OF LAW 

A convenient way of grouping together particular laws which are considered to be related, usually by having 

regard to the type of situation or the type of conduct to which such laws refer.   

Category of Law Description 

Criminal Law The prohibition and punishment by the state of conduct considered 
harmful to the generally community. 

Civil Law The creation and enforcement of private legal rights and duties between 
individuals.  This category of law is very large, encompassing some of the 
other categories, such as contract law, tort law and property law. 

Tort Law Liability for harm wrongfully caused by one person to another person or 
to their property. 

Contract Law Private agreements that give rise to legally enforceable rights and duties. 

Agency The use of a representative to acquire or discharge legal rights of duties. 

Consumer Protection Law Legal protections for consumers in their dealings with suppliers of goods 
and services. 

Corporations Law The creation, organisation and administration of companies. 

Property Law The acquisition and transfer of private rights in goods and land. 

Administrative Law Rules governing the processes of official decision making. 

Constitutional Law The organisation, powers and processes of government. 

International Law Agreements 9treaties) between sovereign states or international custom. 

National Law Law as applied within the borders of a particular state. 

Jurisprudence The science or philosophy of law. 

Business Law Rules that have a particular relevance to business activities, taken 
selectively from the more traditional categories of law, such as contract 
law, agency, tort law, banking law, insurance law, employment law, 
corporations law and tax law.   

 

LEGAL CONCEPTS 
Ideas that determine the scope and nature of a particular category of law.   

For example, in contract law, there is the broad concept of contract formation, under which fall the more precise 

concepts of agreement, intention to be bound and consideration.  Identifying and organising key concepts will 

enable you to build a mental framework of a specific area of law. 

LEGAL PRINCIPLES 
Broad precepts (guidelines) that recognise and give effect to a particular point of view, value or policy.   

For example, in Australian law, the concept of contract formation is based in part on the principle that a contract 

is only made if the parties intend to be legally bound by their agreement.  It is a further principle that an intention 

to be legally bound is ascertained objectively rather than subjectively.   

LEGAL RULES 

Provide the detailed mechanisms by which legal principles are given effect.  Rules specify particular 

requirements or provide what should happen in specific situations.  For example, there are many rules in 

contract law that specify the different ways in which agreement may be reached or what should happen if 

performance of an agreement becomes impossible. 

LEGAL MEANINGS 
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Refer to the particular meaning or significance that words or phrases have in law. 

For example, in contract law, the words party, consideration and frustration have specific legal meanings that 

differ from their ordinary meanings. 

LEGAL AUTHORITIES 
Sources of particular legal principles, rules or meanings.   

For example, a legal rule may originate in a particular decision of a court or in an Act of Parliament.   

DEVELOPMENT OF WESTERN EUROPEAN LEGAL SYSTEM 

SIMILARITIES OF LAWS IN DIFFERENT COUNTRIES 
In Western Europe, development of complex and sophisticated legal systems has only happened twice.   

ROMAN LAW 
The first of these was in the Roman Empire (ius civilis Romanus). 

Roman law began in 753 BC, when Rome was established as a small city state.   

By 533 AD, Emperor Justinian decided that this vast body of law should be reorganised and collected in a Digest.  

This Digest, together with some other collections of law, are collectively known as the Corpus Iuris Civilis.   

After the Dark Ages, where Roman law was lost for many centuries.  In 12th century AD, copies of this Digest 

were discovered in libraries in Italy.  Scholars took a renewed interest in Roman law and knowledge of it quickly 

spread.   

Thus, the Corpus Iuris Civilis served as the foundation for several new European codes of law: 

- The French Code Napoleon of 1804 

- The Australian code of 1811 

- The German code of 1889 

- The Swiss codes of 1889 and 1907 

In later years, these codes were used as models by countries outside of Europe.   

The Code Napoleon was taken as a basis for the law of the French parts of Canada, the state of Louisiana in the 

USA and many countries in South America.   

The German code was the model for the law of Hungary, Brazil, Greece and Japan.   

Turkey has adopted the Swiss code. 

The Republic of South Africa, Sri Lanka, Zimbabwe and Scotland also have legal systems based on Roman law.   

ENGLISH LAW 
The second is known as English law (sometimes known as common law).  Rather than adopting Roman law as 

other European countries had done in the 12th century, England chose to develop its own local laws and customs.   

As such, as England colonised various parts of the world, English law was introduced as the law of those colonies.   

This is what happened in Australia.  For the same reasons, common law is also the foundational law of most of 

the states that make up the United States of America, the English speaking parts of Canada and many countries 

in Africa and Asia. 
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However, the extent to which the original English or Roman law applies in this day, and its modification varies 

markedly between countries.  For example, Malaysia, whose legal system contains substantial elements 

inherited from English law, but whose sources of law also include legislation enacted in Malaysia, local laws 

deriving from custom and Muslim law (these only apply to Muslims in Sharia courts).   

In Australia, the received English law, now considerably adapted and expanded since independence, exists 

alongside indigenous customs and law.  Indigenous Australians lived in defined groups, each with their own laws 

and customs.  These laws were not written down but here passed on orally to each generation and have survived 

to the present day.  Indigenous law is particularly important in relation to family and community issues and land 

rights; less so in relation to commercial matters.   

ESTABLISHMENT OF THE AUSTRALIAN COMMONWEALTH 

EUROPEAN SETTLEMENT IN AUSTRALIA 
Australia was inhabited by its aboriginal peoples for thousands of years before European settlement.  European 

settlement of Australia began in 1788 when the British established the colony of New South Wales.  Over the 

next 50 years or so, other colonies were established: Queensland, Victoria, Tasmania, Western Australia and 

South Australia.   

GOVERNANCE IN AUSTRALIAN COLONIES 
While Britain initially ruled its Australian colonies directly, during the 1800s the colonies were allowed by Britain 

to become self-governing with general powers to administer, enforce and make new law.  Specifically, each 

colony was given the general power to “make laws for the peace, welfare and good government of the colony”, 

but with some important restrictions: they could not make law that was inconsistent with laws made by the 

British parliament, and they could not generally make laws to operate outside their own borders.   

ESTABLISHMENT OF THE COMMONWEALTH OF AUSTRALIA 
The Commonwealth of Australia was formed in 1901 after lengthy negotiation during the 1890s between the 

Australian colonies and Britain.  The Commonwealth was established by the Commonwealth of Australia 

Constitution Act 1900, an Act of the British parliament.  This Act contains both the detailed provisions of the 

constitution of the Commonwealth and the “covering clauses” that authorises the new arrangements for 

government in Australia. 

AUSTRALIAN STATES AND TERRITORIES 
As part of the process in forming the Commonwealth of Australia, the colonies became “states”.  The states are 

New South Wales, Queensland, South Australia, Tasmania, Victoria and Western Australia. 

The Commonwealth of Australia is a confederation of states rather than a unitary state.  Each state retained the 

power to govern within its own borders, with responsibility for a wide range of matters.  They also agreed 

however, to give specified powers to a new federal Australian government, which would have responsibility for 

matters of national importance throughout the whole of the Commonwealth.   

In addition to the six states, there are 10 territories in the commonwealth of Australia.  

STRUCTURE OF GOVERNMENT IN AUSTRALIA 

THE AUSTRALIAN CONSTITUTION 
A constitution consists of the rules by which a state is formed and governed.  The Commonwealth of Australia 

has its own constitution, and so does each Australian State. 
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Australian constitutions are written documents, formally enacted as law.  For historical reasons, the 

constitutional arrangements in Australia closely resemble the British model of government, from where they 

were directly received.  This is often called the “Westminster” system of government, a name that refers to the 

site of the British parliament.  

The constitution of the Commonwealth of Australia is contained in the British Commonwealth of Australia 

Constitution Act 1900.  To change the provisions of this constitution, it requires obtaining the consent of the 

Australian voters in a national referendum.   

The stage governments each have their own constitutions, acting in terms of a power granted to them by the 

United Kingdom parliament.  An example is the Constitution Act 1975 (Vic).  This means that the Victorian 

government can change state constitutions without the need for a special referendum.   

The Australian Commonwealth and state constitutions do not contain all the necessary rules of constitutional 

law and practise.  There are many other important laws that regulate the more detailed aspects of government, 

including some unwritten rules and practises (conventions).   

CONSTITUTIONAL ARRANGEMENT OF TERRITORIES 
Three of the Australian territories have been given the power of self-government by means of laws enacted by 

the Commonwealth (federal) government.  These self-governing territories are the Australian Capital Territory 

(ACT), the Northern Territory (NT) and Norfolk Island (NI).   

Other territories are governed directly by the Commonwealth government.   

CONSTITUTIONAL MONARCHY IN AUSTRALIA 
The head of the Commonwealth of Australia and of the various states is not democratically elected; it is a 

hereditary monarch.  At present, the monarch is Queen Elizabeth II.   

Australia’s governments can be described as constitutional monarchies, a term which indicates that although a 

hereditary monarch is the head of state, the state is governed according to the rules of structures established 

by the constitution.   

The self-governing territories do not have a constitutional monarch: they are headed by an administrator 

appointed by the Commonwealth government.  

REPRESENTATIVE DEMOCRACY IN AUSTRALIA 
Australian governments are generally described as representative democracies.  This means that governments 

are periodically elected (elected periodically), by winning the support of a majority of voters at an election.  

Between elections, the elected government represents the voters, making decision and implementing policy on 

their behalf.   

LOCAL GOVERNMENTS 
In addition to the Commonwealth, state and territory governments, many regions have what are termed local 

governments.  These are responsible for a particular region or district within a state or territory, and exist in the 

form of municipal councils, regional councils or district councils.   

ORGANS AND POWERS OF AUSTRALIAN GOVERNMENTS 

LAW-RELATED POWERS AND RESPONSIBILITIES 
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Australian law constantly grows and changes in response to ever-changing circumstances.  In Australia, laws are 

declared, created or changed by the relevant government, acting through its various institutions.  They follow 

recognised procedures and act within their own legal powers. 

As indicated above, in Australia, there are 10 separate governments with law-making powers.   

Following the English model, Australian governmental power is separated between various branches that have 

different functions and responsibilities.  This is known as the doctrine of separation of powers.  

These are the typical institutions of government. 

 

THE CROWN 
A head of state is the supreme authority in a government.  In Australia, the head of state of the Commonwealth 

and state governments is Queen Elizabeth II.  In her constitutional capacity, the Queen is referred to as “the 

Crown”.   

Most powers of government are exercised by organs of government other than the Crown or by the Crown 

following the advice of other organs of government.   

Whereas the monarch originally decided disputes between his or her subjects, this functions has been taken 

over by the courts.   

The Crown, which historically enjoyed complete and unrestricted power to rule, is considered to retain any 

powers that have not been given to other organs of government.  These remaining powers are referred to as 

the Crown’s reserve powers and are exercised at the discretion of the Crown.   

In Australia, the Queen acts through appointed representatives.  At the federal level, the Queen’s 

representative is called the Governor-General.  At the state level, the representative is called a Governor.  As 

the Queen’s representatives, they have various specified powers in Australian constitutional law.   

- They are the formal heads of state of the Commonwealth and the six states. 

The Crown

Executive

Local 
Government

Political 
Parties Courts

Legislatures
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