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Week 1: Introduction to sales of goods 
 

What is commercial law? 

• A distinction is made between public and private 

• Contract, torts, and unjust enrichment are seen as the law of obligations, gained in 
personam (a right owed to or by a particular individual). 

• These are different from property law, in the nature of acquiring things and obligations. 
These are rights in rem (a right you gain against everyone). 

 
Contract and Commercial Law Act 2017 
Holderness 9.2-9.3  

- The Act is largely a codification of the common law, including the law merchant, as it stood in 
late 19th century England  

- Now the NZ Act differs from the UK Act because of various amendments to both 
- Where the provisions in both countries are the same and a case in the UK has been decided 

using one of the provisions that are the same, NZ has tended to treat the UK decisions as being 
the law in NZ 

- Act provides that the common law rules still apply to contracts for the sale of goods, except 
where they contradict what is written in the Act 

- Courts have adopted a flexible approach to interpreting the Act so it can keep up with the 
dynamism of the common law 

- Case law has established that rules of equity can still apply where there is no legislation or 
case law to determine the law in a particular case. 

 
200 Savings  

(2)  The rules of the common law, except to the extent that those rules are inconsistent 
with the express provisions of subparts 1 to 5 or this subpart, continue to apply to 
contracts for the sale of goods. 

 

• This Act is supposed to be a code and stand on its own. But s 200 makes it clear that the 
common law is still relevant in applying the Act.  

 
Ashington Piggeries v Christopher Hill [1972] AC 441 at 501 per Lord Diplock: 

Because of the source of the rules stated in the Sale of Goods Act 1893 the classification 
adopted is by reference to the promises made in relatively simple types of contracts for the 
sale of goods which were commonly made in the nineteenth century and had been the subject 
of judicial decision before 1893. But although the language in which the rules are expressed 
is appropriate to these simple types of contracts, it has to be applied today to promises made 
in much more complicated contracts which cannot be readily allotted to any single class of 
contract which appears to be primarily envisaged by a particular section or subsection of the 
code. Unless the Sale of Goods Act 1893 is to be allowed to fossilise the law and to restrict the 
freedom of choice of parties to contracts for the sale of goods to make agreements which take 
account of advances in technology and changes in the way in which business is carried on 
today, the provisions set out in the various sections and subsections of the code ought not to 
be construed so narrowly as to force upon parties to contracts for the sale of goods promises 
and consequences different from what they must reasonably have intended. They should be 
treated rather as illustrations of the application to simple types of contract of general 
principles for ascertaining the common intention of the parties as to their mutual promises 
and their consequences, which ought to be applied by analogy in cases arising out of contracts 
which do not appear to have been within the immediate contemplation of the draftsman of 
the Act in 1893. 
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• Makes it clear that the Act needs to be considered in a dynamic way and not fossilised as it 
was in the late 19th century. 

• Needs to apply to the modern way that sales and transactions occur within this day and age 
 
 
Thomas Borthwick & Sons Ltd v S Otago Freezing Co Ltd [1978] 1 NZLR 538 at 545 per Cooke J: 

We think s 60(2) of the Sale of Goods Act 1908 … was intended at least primarily to preserve 
rules of substantive law on matter not covered by the express provisions of the statutory code. 
In any event we can find nothing in s 60(2) or elsewhere in the act … to exclude the 
discretionary jurisdiction to grant the remedy of injunction.  

 

• Though the Act does not set out equitable remedies, these equitable remedies can still be 
available through other options. 

 
 
Contracts for the sale of goods 
Holderness 9.5-9.9 

- Goods include all chattels personal other than money or things in action. Includes 
emblements, crops, and things attached to or forming part of the land that are agreed to be 
severed 

- Distinction between existing and future goods – goods that are owned or possessed at the 
time the contract is made, opposed to goods to be manufactured or acquired by the seller 
after making the contract 

- Act applies only to the sale of goods – looks at the substance rather than the form of the 
transaction. Contract may be expressed to be a sale, but if on true construction it appears tp 
be some other kind of contract, the Act will not apply. 

- Defines a gift as a transaction without consideration 
 
119  Contract of sale of goods 

A contract of sale of goods is a contract by which the seller transfers or agrees to transfer the 
property in goods to the buyer for a money consideration (the price). 
 

• The involvement of the word “price” means there is a monetary value being placed on it 
 
120  Contracts of sale may be between one part-owner and another 

A contract of sale may be between one part-owner and another. 
 
121  Contracts of sale may be absolute or conditional 

A contract of sale may be absolute or conditional. 
 

• Means that even if the contract may not necessarily happen, it is still a contract for the sale of 
goods. E.g. I sell you my car if the All Blacks win their next game. This does not crystallise until 
that event occurs, however the parties are still contractually bound until the event occurs. 

 
122 Sale and agreement to sell 

(1) A contract of sale is a sale if, under the contract, the property in the goods is 
transferred from the seller to the buyer. 

(2) A contract of sale is an agreement to sell if the transfer of the property in the goods 
is to take place at a future time or subject to a condition or conditions to be fulfilled 
at a future time. 



(3) An agreement to sell becomes a sale when the time for the transfer of the property 
to take place elapses or the condition or conditions of the transfer of the property are 
fulfilled. 

 
Property 
118 Interpretation 

(1) In this Part, unless the context otherwise requires,— 
  property means the general property in goods, and not merely a special property 
 
Lien – means holding onto property as security for performance  
 
Goods 
118 Interpretation 

(1) In this Part, unless the context otherwise requires,— 
goods— 
(a) includes— 

(i) all kinds of movable personal property, including animals; and 
(ii) emblements, growing crops, and things attached to, or forming part 

of, the land that are agreed to be severed before sale or under the 
contract of sale; and 

(iii) computer software (new addition but questionable given there is no 
physical manifestifestation); but 
(b) does not include money or things in action 

 

• If it is a chattel, then it comes under 118(1)(a)(i). If it is a fixture, it can still be a sale of goods 
as long as you agree to sever it from the land for that contract and sale to take place.  

 
Moss v Hancock [1899] 2 QB 111 

• Involved a golden jubilee 5 pound piece, which was legal tender (could be used to purchase 
things) 

• Was sold here to a trader in curiosity, as opposed to so the purchaser could spend it (but could 
resell it as a curiosity). 

• Under that definition, was held to not be money 

• Means that under the statute, if something that can be legal tender is being sold instead as a 
curiosity or antique, it amounts to good under the statute.  

 
Money World New Zealand 2000 Ltd v KVB Kulun New Zealand Ltd [2006] 1 NZLR 381 

• Fijian commemorative $2 notes were sold between currency traders, who were only 
interested in the face value. 

• Held to be money, so not considered goods under the Act – essentially was a currency trade, 
money for money. 

 
Scully v South [1931] NZLR 1187 at 1190 per Adams J: 

• Involved the sale of 14 acres of swede and 16 acres of turnips for grazing.  

• They were never going to be taken out of the ground, just eaten 

• [E]mblements are fructus industriales, the growing crops of the soil which are annually 
produced by the labour of the cultivator 

 
Lockwood Buildings Ltd v Trust Bank Canterbury Ltd [1995] 1 NZLR 22 

• Leading case for distinguishing whether something is a fixture to the land.  
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• If something is a chattel then it is a contract for the sale of goods. Under this case if something 
is a chattel then it is a sale of personal goods.  

 
Price 

• Paying legal tender satisfies the definition (paying monetary consideration) 

• Paying in the future after the property is transferred is regarded as credit 

• Payment of a foreign currency is also monetary consideration 

• Payment by a method that allows the seller to get the money in the future (bank transfer, 
debit card etc.) also amounts to monetary consideration.  

• Contrast with bartering – which is property for property, essentially no money involved.  
 
Davey v Paine Bros Ltd [1954] NZLR 1122 

• Involved an exchange of cars, which sounded like a barter but wasn’t, as the cars were valued 
at the same price. 

• The value of the cars cancelled each other out, but the courts held it could have been 2 sales 
of goods, as the parties explicitly valued both cars at a specific price. So it’s not bartering 
because there’s a price involved.  

 
Attorney-General v L.D. Nathan & Co Ltd [1990] 1 NZLR 129, at 132 per Cooke P: 

In my opinion what occurred in the present case was a sale of the wine in the ordinary and 
popular sense. It was also a sale of the wine in the Sale of Goods Act sense. By s 3(1) of that 
Act of 1908 a contract of sale of goods is a contract whereby the seller transfers or agrees to 
transfer the property in goods to the buyer for a money consideration, called “the price”. That 
is what occurred here. 

• Concerned a supermarket promotion, where customers over the age of 20 would get a free 
bottle of wine when purchasing beef 

• Case tried to determine whether that meant the wine was being sold (as the store had no 
liquor license) 

• Held that yes it was clearly being sold, as it was explicitly expressed as an extra item for getting 
the beef 

 
128  Fixing contract price 

(1) The price in a contract of sale may be— 
(a) fixed by the contract; or 
(b) left to be fixed in a manner agreed in the contract; or 
(c) determined by the course of dealing between the parties. 

(2) The buyer must pay a reasonable price if the price is not determined in accordance 
with subsection (1). 

 
Sales and other transactions 

• Example: if you go and buy a bag of frozen peas, you are only buying a good, not entering into 
a service of sale. 

 
Robinson v Graves [1935] 1 KB 579 per Greer LJ 

If you fixed … that the substance of the contract was a contract to produce something to be 
sold by the dentist to the dentist's customer, then that is a sale of goods. But if, on the other 
hand, the substance of the contract is that skill and labour have to be exercised for the 
production of the article, and that it is only as ancillary to that that there will pass from the 
artist to his client or customer some materials in addition to the skill involved in the production 
of the article, that does not affect the conclusion that the contract is one for work and labour 



and materials, because the substance of the contract is for the skill and experience of the artist 
in producing the article. 

 

• Question is whether that is a contract for the sale of goods. Is some discussion here of this 
distinction between sale of goods and work and materials transactions.  

• The essence of the contract here was for a painter to use his skill and time to produce a 
painting, so not a sale of goods.  

 
 
Printcorp Services Ltd v Northern City Publications Ltd [1990] BCL 1604 per Fisher J 

The modern criterion seems to be the relative importance for the contract of the roles of the 
work and the materials respectively … The question is whether the real substance of the 
contract is to be found in the provision of the chattels or in the provision of the services. 

 
The test is easier to state than to apply. In many cases it may be difficult to say whether one 
or the other is more important in that both may be essential. It is rather like asking whether 
it is more important for a human to have a brain or a heart. The lack of either would be an 
embarrassment.  

 

• Held this case it was mainly about the good being produced, rather than the skill required to 
produce it, so was ultimately held to be a sale of goods.  

 
Whyte v Owl Electrical Ltd (1995) 6 TCLR 299 

• The contractual wording had a focus on the services, and the job itself required substantial 
rewiring, so the judge determined it was not a contract for the sale of goods 

 
Formality 
124  How contract of sale is made 

(1) A contract of sale may be— 
(a)  made in writing (either with or without seal); or 
(b) made orally; or 
(c) made partly in writing and partly orally; or 
(d) implied from the conduct of the parties. 

(2) This section is subject to the provisions of this Act and of any other Act. 
(3) Nothing in this section affects the law relating to corporations. 
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Weeks 2 and 3: Obligations of the parties 
 
Contracting out 
Holderness 9.10 

- Parties general free to choose the terms of their contract, so it is possible to contract out of 
the Act 

- Disputes Tribunal empowered to vary or set aside any term of an agreement that it thinks is 
harsh or unconscionable, or where any power has been exercised in this manner. 

 

• In Part 3 of the Act, there are a number of statutory terms set out implied into the contracts 
to which the statute applies 

• The sale of goods is the main example of this 
 
196  Exclusion of implied terms and conditions 

If any right, duty, or liability would arise under a contract of sale by implication of law, it may 
be negatived or varied by— 
(a) express agreement; or 
(b) the course of dealing between the parties; or 
(c) usage, if the usage is such as to bind both parties to the contract. 

 

• These terms can be varied or contracted out of. Most important is by express agreement 

• Used where there is a particular custom in the market or trade 

• Generally these do not apply to consumer transactions 

• Will often be contracted out of via exclusion clause. These exclusion clauses are construed 
contra proferentum – which means that when the clause is ambiguous, it’ll be construed 
against the party relying on it.  

 
 
i-Health Ltd v iSoft NZ [2012] 1 NZLR 379 per Randerson J: 

[43] We commence by referring to the approach to be adopted in interpreting a limitation 
clause of this kind. We agree with the Judge that the general approach to the interpretation 
of such a clause should be the same as that applying to the interpretation of contracts 
generally as discussed in Investors Compensation Scheme Ltd v West Bromwich Building 
Society and by the Supreme Court in Vector. The interpretation of a contract involves an 
inquiry as to what a reasonable and properly informed third party would consider the 
parties intended to mean. The overall commercial context is relevant and the contract is to 
be construed as a whole. 

  
[44] In principle, the position should be no different in relation to limitation clauses as 
Richardson J observed in DHL International (NZ) Ltd v Richmond. This general approach was 
confirmed in the Dairy Containers case but with the following additional observations by 
Lord Bingham (delivering the advice of the Privy Council) as to the approach to limitation or 
exemption clauses:  

 
[12] ... This clause must be construed in the context of the contract as a whole. The 
general rule should be applied that if a party, otherwise liable, is to exclude or limit 
his liability or to reply on an exemption, he must do so in clear words; unclear words 
do not suffice; any ambiguity or lack of clarity must be resolved against that party: 
Homburg Houtimport BV v Agrosin Private Ltd (The “Starsin”) [2003] 2 WLR 711, 
para [144], per Lord Hobhouse of Woodborough. There may reasonably be 
attributed to the parties to a contract such as this such general commercial 



knowledge as a party to such a transaction would ordinarily be expected to have, 
but with a printed form of contract, negotiable by one holder to another, no 
inference may be drawn as to the meaning it would convey to a reasonable person 
having all the background knowledge which is reasonably available to the person or 
class of persons to whom the document is addressed (Homburg, at [73] per Lord 
Hoffmann), which would certainly include a holder such as Dairy Containers. 
 

[45] While we are in general agreement with Lord Bingham’s remarks, we have reservations 
about his comment that, in the case of ambiguity, a clause such as this is to be construed 
against the party seeking to rely on it. Rather, general principles of contractual 
interpretation should apply to establish what the parties intended. However, we do agree 
that where one party seeks to argue that the other has agreed to waive or limit a right of 
significance to that party, the Court would ordinarily look for clear language or necessary 
implication before reaching that conclusion. In particular, the Court should not lightly 
attribute to the parties an intention to waive a statutory right such as the right to seek 
statutory interest. That is because it may be inherently improbable that the affected party 
would agree to such a waiver or limitation given the remedial nature of this discretionary 
power, the object of which was to relieve against injustice through delay in the plaintiff 
receiving the damages to which it may be entitled. However, sight must not be lost of the 
ultimate objective of ascertaining the meaning the parties intended their words to bear in 
the factual context in which the contract was made. 
 

• Sets out that the court will no longer apply the contra preferentum rule, will instead look for 
clear language 

 
Bellis v NZMC Ltd HC Christchurch CP 419/90, 2 March 1992 

• Involved sale of a Rolls Royce for $320,000. Had numerous defects. One of the clauses said: 
 

The only warranty on the part of the dealer in respect of any vehicle is the written warranty 
(if any) handed over on delivery of the vehicle and is to the exclusion of all warranties 
conditions and liabilities whatever, whether express or implied, and whether arising in 
contract, tort or by statute or otherwise. No representation in relation to the vehicle shall be 
binding on the dealer unless in writing and signed by the dealer or the dealer's manager. 
Without limiting the generality of the foregoing provisions the dealer shall not be liable for 
any personal injury, property damage, consequential or contingent loss or damage caused 
through the negligence or otherwise of the dealer, its servants or agents. 

• Excludes liability except for what is in the written warranty.  

• This provision held to be effective. Excluded the duty to deliver goods of a satisfactory 
quality.  

• Purchaser ultimately could only avail himself of the rights set out in the written warranty. 
Would today be covered under the Consumer Guarantees Act.  

 
Murphy v The Free Range Egg & Poultry Company Ltd HC Whangarei CIV-2011-488-000323, 29 
September 2011 

• Poultry feed purchased which was defective. So caused loss to the poultry farmers.  
 3.2  [Free Range] shall not be liable to the Farmer for any fault, flaw, deficiency, defect 

or hazard in any goods or services purchased by the Farmer from [Free Range] or as directed 
or recommended by [Free Range]. 

• Case was an appeal from an application to strike out. So court was looking only for a 
reasonably arguable argument.  
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• Judge said it was reasonably arguable this clause was not defective. Clause does not identify 
the type of loss excluded. Arguable clause only refers to loss in relation to the value of the 
feed.  

 
Obligations of the seller 
 
The duty to pass good title 
Holderness 12.3 

- Implied condition that the seller has a right to sell the goods.  
- Also involves the warranties of quiet possession and freedom from charge or encumbrance. 

These may lead to damages if breached. 
 
134  Implied condition and warranties as to title and quiet possession 

(1) In a contract of sale there is— 
(a)  an implied condition on the part of the seller that,— 

(i) in the case of a sale, the seller has a right to sell the goods; and 
(ii) in the case of an agreement to sell, the seller will have a right to sell 

the goods at the time when the property is to pass: 
(2) The implied condition and warranties in subsection (1) apply unless the 

circumstances of the contract show a different intention. 
 

• Cancelling contracts is governed by statute. One can cancel a contract because of a breach 
or misrepresentation of the other party.  

• A sale is where the property has passed, an agreement to sell is before then 
 

Niblett v Confectioners’ Materials Co Ltd [1921] 3 KB 387 per Scrutten LJ: 
The sellers impliedly warranted that they had then a right to sell them. In fact, they could 
have been restrained by injunction from selling them, because they were infringing the 
rights of third persons. If a vendor can be stopped by process of law from selling, he has not 
the right to sell. 

• Concerned the sale of 1,000 tins of condensed milk that was Nissly brand. Infringed the 
Nestle brand.  

• Seller could have been prevented passing title on the goods by an injunction from Nestle. 
Never happened, but the potential was there. 

•  Title was passed to the buyer. Right to sell is broader than the ability to pass title 
 
 

Microbeads AC v Vinhurst Road Markings Ltd [1975] 1 WLR 218 at 221-222 per Lord Denning MR: 
The words “a right to sell the goods” mean not only a right to pass the property in the 
machines to the buyer, but also a right to confer on the buyer the undisturbed possession of 
the goods 
 

• Involved the sale of a road-marking machine. The problem was that the machine infringed 
on a patent right held by a third party. But that right did not exist until after the machine 
was sold. Was not infringing until after time of sale.  

• Decided that 134(1)(a) was not breached, because it refers to the time at which property 
passes. What happens later doesn’t matter.  
 

Great Elephant Corporation v Trafigura Beheer BV [2012] EWHC 1745 at [99] per Teare J: 
I do not consider that a third party right which merely interferes with the possession of the 
buyer is sufficient to prevent the seller from having the "right to sell". It may be that the [the 



Nigerian government] could have obtained an injunction restraining the vessel and cargo 
from leaving Nigeria but that would not, in my judgment, mean that [the seller] had no right 
to sell the cargo in breach of s 12(1) of the Sale of Goods Act 1979. 

• Concerned the sale of oil. Oil was pumped into a tanker in Nigeria.  

• The property passed as soon as it was pumped into the tanker. But it was alleged that the oil 
had been transferred without proper clearance.  

• Led to the Nigerian government detaining the ship. Court had to ask whether there was a 
right to sell. Clearly was the ability to transfer ownership (because it happened lol).  

• Court held there was no breach of the corresponding implied term.  
 

134  Implied condition and warranties as to title and quiet possession 
(1) In a contract of sale there is— 

(b) an implied warranty that the buyer will have and enjoy quiet possession of 
the goods: 

(2) The implied condition and warranties in subsection (1) apply unless the 
circumstances of the contract show a different intention. 

 
Microbeads AC v Vinhurst Road Markings Ltd [1975] 1 WLR 218 

• Is this a breach of 134(1)(b)? Court said it could be a breach of quiet enjoyment.  

• Argued on behalf of the seller that the impediment to quiet enjoyment must exist at the 
time of sale. Lord Denning said no lol. 

 
Great Elephant Corporation v Trafigura Beheer BV [2012] EWHC 1745 

• Question whether the detainment of the ship amounted to a breach of the quiet possession 
of the goods. Court held it did amount to a breach. But contrary to what Lord Denning said, 
they thought the impediment had to exist at the time the property passed.  

• Held although the detention occurred after the property passed, it was based on 
circumstances that existed at the time the property passed.  

• So thought something that happens after property passed won’t be in breach, but based on 
these circumstances, was held to be sufficient.  
 

134  Implied condition and warranties as to title and quiet possession 
(1) In a contract of sale there is— 

(c)  an implied warranty that the goods are free from any charge or 
encumbrance in favour of any third party that is not declared or known to 
the buyer before or at the time when the contract is made.  

(2) The implied condition and warranties in subsection (1) apply unless the 
circumstances of the contract show a different intention. 

 
The duty to supply the agreed goods 
Holderness 12.4, 12.9 

- Pretty much says that you have to sell someone the things you told them you were going to 
- Where there’s a contract by sample, is an implied condition that the bulk shall correspond 

with the sample in quality, and the buyer has to have  a chance to examine this 
 
135  Sale by description 

(1) In a contract for the sale of goods by description, there is an implied condition that 
the goods will correspond to the description. 

 
118 Interpretation 

(1) In this Part, unless the context otherwise requires,— 


