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1. Relationships of short duration: s 14, 14AA, and 

14A. 
 

 

Section 14 deals with marriages of short duration. NB an immediately preceding de 

facto relationship must be treated as if it were part of the marriage (s 2B). 

 

Section 14A deals with de facto relationships of short duration. The general sharing 

regime of the Act does not apply to a de facto relationship of short duration, unless (i) 

there is a child of the relationship or (ii) the applicant has made a substantial 

contribution, and the Court is satisfied that failure to make an order would result in 

serious injustice (s 14A(2)). 

 

Civil unions have the same legal regime as marriages: see s 14AA. 

 

For the meaning of a relationship of ‘short duration’: see s 2E. Essentially, the parties 

must have lived together for a period less than three years, or  having regard to all the 

circumstances of the marriage or relationship the Court considers it just to treat the 

marriage or relationship as one of short duration. 

 

S 14 – marriages of short duration (also civil unions of short duration: s 14AA). 

The equal sharing regime will not apply to the family home or a family chattel (ie 

domestic property) if: 

(i) the home or chattel was owned wholly or substantially by one spouse at the 

date the mariage began; 

(ii) the home or chattel came to one spouse after the date of marriage by way of 

succession, survivorship, gift, or as a beneficiary under a trust; 

(iii) the contribution of 1 spouse to the marriage has clearly been 

disproportionately greater than the contribution of the other spouse.  

 

In these three circumstances, sharing of the home or particular family chattel will be in 

accordance with the contribution of each spouse to the marriage: s 14(3)(a). Other 

domestic property would be divided under the normal regime: s 14(3)(b). 

 

With other relationship property (ie the balance of property – property that is not the 

family home or chattels (such as bank accounts, shares, superannuation)), then in a 

marriage of short duration, each spouse shares equally in the relationship property 

unless one spouse’s contribution to the marriage has “been clearly greater than that of 

the other spouse” (s 14(4). In such a case, division of the balance would again be in 

accordance with the spouses’ respective contributions to the marriage ( s 14(5)). 

 

S 14A – De facto relationships of short duration. 
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If the conditions, described above, are met then sharing of all relationship property will 

be in accordance with the contribution of each partner to the de facto relationship. If the 

conditions are not met, then for any de facto relationship under three years duration (or 

of a longer duration, if the court considers it just: s 2E(b)(ii) ) the general sharing 

regime of the  Act does not  apply: s 14A(2). 
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Classification: 
 

B v K [2005] NZFLR 423  

it was noted the courts approach properly disputes with an approach closer to civil 

proceedings than the approach taken in child and family disputes. More likely that the 

parties names will be recorded. 

 

Williams v Williams [2016] NZFLR 5 

Always about protection and recognition of a vulnerable person 

 

M v B [2006] NZFLR 641. 

This legislation is not just technical; it is social legislation of the widest general 

application. It has a social context; the goal is to provide real equality between men and 

women, and same sex partners. Because of the social context, the courts and the lawyers 

try to approach the act in that spirit. 

 

Doing what is just under this act involves making a decision which is practable and 

consistent.  

 

a) Structure and name of legislation 
in 2001 there was a property relations amendments act 2001 which both amended, 

extended and renamed what had been known as the matrimonial property act 1976 

 

O v A [2014] NZFLR 115 

The judge noted that many parties choose to live in a defacto relationship, but with no 

less commitment than marriage. 

 

b) Conceptual approaches to matrimonial/relationship 

property 
Possible for people in a relationship to use this Act for financial planning purposes. Can 

be some tax advantages. 

 

Unitary: Approach when upon marriage, the rights of property were merged into one 

spouse 

separate property system. No joining of property upon marriage. Married women could 

continue to hold property she had before marriage. But unfair if one spouse wasn’t 

earning. 

 

judicial discretion: Courts have discretion to override the legal and equitable interests. 

Can divide the property the way the courts think is just. 

Community property system 
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property awuired during the marriage belongs to the marriage community, not just 

whoever paid for it. 

 

Deferred community system: Variation of the above rule. Those rules apply until the 

relationship is broken down. During the marriage, the property is dealt with by the 

ordinary law of real and personal property. 

The PRA has some elements of separate property and community property, but really 

the idea of deffered community property is the most used and applied. 

 

c)  Overriding legislation: code. 
Section 4 PRA  

Tv T [2007] NZFLR 754 

Courts can only use the relationship property case law not the partnership case law. 

In the case of Burt and Yiannakis 2015 at [29] and interaction was considered to be an 

interaction concerning property between partners that have material consequences or 

would have if implemented. 

 

Kerridge v Kerridge [2009] NZFLR 705. 

A wife could bring a claim in tort for a negligent statement, relating to personal conduct 

only a code in respect of property transactions. 

    

d) Previous law 
MMA 1963 – there was a regime of separate property during the marriage, the court 

was given a wide discretion after separation to divide the property as the court saw it. 

MMA 1976 –attempted to remove the judges discretion. Problem was that to quite a 

significant extent, the outcome of a case will be dependant on a particular judges 

judgment. 

 

Hammond v Hardy [2007] NZFLR 910 

Important policy feature of MMA 1976 was the attempt to introduce clear and inflexible 

rules. 

Not to do with judges discretion but what the statute says. 

Key point to realise that non-money contributions can be just as important as monetary 

contributions. 

Act ensured this by having a strict 50/50 split. 

  

e) Nature and definition of  “property”:  s 2. 
Domestic property as family home and chattels. Balance is things that arnt those. 

Shares, bank accounts, superannuation. 

With domestic property, equal sharing unless extra ordinary circumstances which 

would make that repugnant to justice. 
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Equal sharing presumption less strong with the other types of property. Increasingly 

began to be seen that the 1976 act was not equipped to deal with contempory 

relationships. A lot of defacto partners thought they were covered, but in fact they were 

not. 

Another emerging problem, became, that though equal sharing didn’t always lead to a 

fair outcome.  

 

Relationship property – gets decided under the act (most likely 50/50) connected to the 

partnership. Used during the relationship, association with the relationship   

Separate property – stays with the person who has it 

Trust property is considered different 

 

A thing in action – anything that requires a court action to realise. 

Owner – means the beneficial owner of the property. 

 

 

 

Nation v Nation [2005] NZFLR 103 

The CA held that a discretionary beneficiary has no legal or equitable interests in the trust 

assets up until the point the trustees exercise their discretion. There could be a bundle of rights 

in a trust that could amount to property. 

 

Harrison v Harrison  [2009] NZFLR 687 

A partner could have a bundle of rights associated with their position of being a 

discretionary beneficiary and had the power to appoint trustees – can be seen as a 

valuable bundle of property. 

 

Walker v Walker [2007] NZFLR 772 

A package of rights that [49] 
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Clayton v Clayton [Vaughan Road Property Trust] [2016] NZFLR 230 

On 23 March the Supreme Court delivered its long awaited judgments on Melanie and Mark Clayton’s appeals 

against the Court of Appeal judgment handed down 12 months earlier.1 

But before the judgments were delivered, the Claytons managed to settle all matters in issue between them. 

Somewhat unusually, but unsurprisingly given the public interest considerations at play, the Supreme Court 

considered it appropriate to deliver its judgments in any event. But in so doing it stopped short of expressing a 

view on outcome, except to say that but for the settlement, it would have bifurcated the Claymore Trust and 

remitted issues of valuation back to the High Court. 

The judgments comprised three separate decisions. Two were on Mrs Clayton’s appeal2 – both as to the status of 

the Claymark Trust, (Claymark) the application or otherwise of s 182 the Family Proceedings Act 1980 (FPA) and s 

44C the Property (Relationships) Act 1976 (PRA) – (Mrs Clayton’s appeal).3 One was on Mr Clayton’s cross-appeal – 

both as to the status of the Vaughan Road Property Trust (VRPT) and his power of appointment under the deed of 

trust (Mr Clayton’s appeal).4 

On appeal 

Specifically, the Court held that: Claymark was not a nuptial trust and so Melanie Clayton could not rely on s 182 

the FPA to seek a variation of it in her favour; 

There had been no transfer nor disposition of relationship property into Claymark and so Melanie Clayton could not 

claim a compensatory adjustment under s 44 PRA; 

• The VRPT was neither a sham or illusory trust; but 

• Mr Clayton had effective control over VRPT and its assets by virtue of his power to add and or remove beneficiaries 

with impunity; that the power was unconstrained and/or affected by fiduciary obligations or responsibilities and 

was therefore in the nature of a personal (as opposed to fiduciary) power compromising relationship property, the 

value of which could be determined by reference to the net assets of VRPT. 

Earlier predictions 

In an article published in LawTalk (issue 877, 5 November 2015) written shortly after the Supreme Court hearing, I 

mused over possible outcomes in this case based upon my impressions sitting through the hearing that took place 

over three days in early September 2015. 

For the most part, what I so boldly anticipated might happen, did happen – more or less – with the obvious 

exception of the court’s decision in relation to the status of the VRPT. 

In each of the lower courts, the sham argument had failed. Instead, in the Family and High Courts, the VRPT was 

found to be an illusory trust – but a valid trust nonetheless. The Court of Appeal disagreed. It rejected the concept 

of an illusory trust and said that the only question was whether or not the trust was a sham. It concluded that i t 

was not. 

I came away from the hearing in the Supreme Court convinced that their Honours might see this case as an 

opportunity to put a gloss on Official Assignee v Wilson – the leading case in New Zealand on sham trusts.5 But 

that did not happen. Indeed, Wilson barely got a mention in the judgment. 

Shortly put, the Supreme Court upheld the Court of Appeal finding that the VRPT was not a sham, but set aside its 

finding that the VRPT was not an illusory trust and declined to make a ruling on the issue. 

What happened? 

Mrs Clayton’s appeal 

This judgment was in two parts: first, decisions by Justices William Young, Glazebrook, Arnold and O’Regan and 

secondly by Chief Justice Elias. 

In each, their Honours were unanimous in holding that Mrs Clayton’s appea l should succeed. In each, their Honours 

were at pains to say that in assessing a claim under s 182, the court should not slavishly adhere to the 

subjective reasonable expectations test – for which its earlier decision in Ward v Ward6 has been credited; that 

although in that case, what the court said at [25] (see below) could be taken to be a general test applicable in all 

cases. In fact, what was said as to the application of s 182 was to be read in light of the circumstances in  Ward; 
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Shortly put, the Supreme Court upheld the Court of Appeal finding that the VRPT was not a sham, but set aside its 

finding that the VRPT was not an illusory trust and declined to make a ruling on the issue.  

What happened? 

Mrs Clayton’s appeal 

This judgment was in two parts: first, decisions by Justices William Young, Glazebrook, Arnold and O’Regan and 

secondly by Chief Justice Elias. 

In each, their Honours were unanimous in holding that Mrs Clayton’s appeal should succeed. In each, their Honours 

were at pains to say that in assessing a claim under s 182, the court should not slavishly adhere to the 

subjective reasonable expectations test – for which its earlier decision in Ward v Ward6 has been credited; that 

although in that case, what the court said at [25] (see below) could be taken to be a general test applicable in all 

cases. In fact, what was said as to the application of s 182 was to be read in light of the circumstances in  Ward; were 

that not the case, Ward would be inconsistent with the case law relied on by the court and s 182 itself. 

The majority decision emphasised the need for the court to take an objective approach when deciding whether or not 

to exercise jurisdiction under s 182 and that reference to “reasonable expectations” at [25] (see below) denotes that.  

But it was the Chief Justice who, in her opinion, expressed the objective approach more vigorously than the majority 

when she said that the courts below had “failed properly to address the question whether the VRPT was a nuptial 

settlement”,7 but that whether the trust was a nuptial settlement or not turned on an objective assessment of its 

effects and purposes; that the courts below had erred in treating the subjective expectations of Mr and Mrs Clayton 

as to benefit and the business purpose of the trust as the controlling consideration in making that assessment, which 

her Honour considered to be a “misapplication” of Ward.8 

In sum then the court found: 

The enquiry under s 182 involves a two staged process: the first to determine whether [the] trust is nuptial, the 

second to assess whether and, if so, in what manner the Court’s discretion should be exercised;  

• a generous approach should be taken at the first stage but; 

• there must be a connection or proximity between the settlement and the marriage or civi l union; 

• the nature of the assets is not determinative of whether the settlement is nuptial or not. A nuptial settlement can be 

made for business reasons and contain business assets; 

• the courts below relied upon Ward v Ward9 and specifically the approach adopted by the court at [25]: 

“… the proper way to address whether an order should be made under s182, is to identify all relevant expectations 

which the parties, and in particular the applicant party, had of the settlement at the time it was made. Those 

expectations should then be compared with the expectations which the parties, and in particular the applicant party, 

have of the settlement in the changed circumstances brought about by the dissolution. The court’s task is to assess 

how best in the changed circumstances the reasonable expectations the applicant had of the settlement should now 

be fulfilled. If the dissolution has not affected the implementation of the applicant’s previous expectations, there will 

be no call for an order...” [emphasis added]; 

• Ward did not establish a general test applicable in all cases; 

• the courts below wrongly conflated the two staged test which gave rise to an error of law or principle;  

• while the subjective views of the parties (especially if mutual and set out in a memorandum of intention as in Ward) 

may be relevant, it is the overall circumstances that must be assessed by the court, objectively; 

• there is no warrant in the legislative history to suggest that the powers to vary nuptial settlements in s 182 are to be 

read down by reference to ss 44 and 44C PRA. 

Mr Clayton’s appeal 

Justice O’Regan gave the judgment. 

As earlier foreshadowed, the court found that the VRPT was a valid trust. The primary question then was whether or 
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C v C [2013] NZFLR 534 

A husband was in a partnership earning a large amount of money for the time, and the 

wife slightly less. Property is a right with respect to things. Property does not extend to 

personal characteristics and skills. Someone’s makeup of skills or intelligence is not 

property. A degree is not property. Human capital is not property. 

 

Z v Z [1997] NZFLR 241 

Mr Clayton’s appeal 

Justice O’Regan gave the judgment. 

As earlier foreshadowed, the court found that the VRPT was a valid trust. The primary question then was whether 

or not Mr Clayton’s powers – or any of them – were personal to him or were held by him in his capacity as trustee 

and therefore fiducary by nature. If personal, the question was then whether the power(s) were property for the 

purposes of s 2, PRA. 

The court unanimously found that by a combination of several clauses in the deed to the VRPT, Mr Clayton would 

not be constrained by any fiduciary duty were he to choose to exercise the VRPT powers in his own favour to the 

detriment of the other discretionary and final beneficaries of the trust. It followed that these powers were personal 

and therefore [relationship] property, given that the VRPT was a nuptial trust.  

Importantly, the court was clear that its findings did not amount to extending the definition of “property” under the 

PRA, although it recognised that “property” is a fluid concept that had extended to include interests which might 

not earlier have been covered by it. 

The court referred to Z v Z (No 2)10 where the Court of Appeal said the meaning and scope of property must also 

be affected by the statutory and wider context (including changing social values, economic interest and 

technological developments) in which it is used. 

Where to now? 

The title of my both my first article and this piece is: The Last Chapter. 

Certainly that is true for the Claytons, but not for the future development of this dynamic area of law. The interface 

and indeed tension between trust and relationship property law will continue to present challenges to the courts 

until Parliament commits to a process of meaningful law reform. 

If anything Clayton creates more uncertainty rather than better definition of the law and principle. Some will argue 

– and I have – that this is a landmark decision, and it is. The finding of the court that read together a series of 

powers were “personal” and therefore “property” of Mr Clayton was significant. Although arguably not novel, 11 the 

finding as to the status of the powers was followed by a reasoned methodology for fixing a value for relationship 

property purposes which will, for the time being, provide great assistance to those working in this area of law. 

But moves are afoot to give the PRA a much needed and comprehensive review. In late May 2016, following the 

Clayton decision, the Law Commission announced that it would be undertaking a PRA review. That review, says 

Law Commission senior legal and policy advisor Lisa Yarwood, will also look at de facto relationships, protection of 

children, prenuptial agreements, and division of property after death. The Law Commission expects to report its 

findings by November 2018. 
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Property has a conventional meaning.  

 

Newman v Newman [1999] NZFLR 839 

Personal goodwill is not considered property. 

Orthopaedic surgeon, shared premise with 4 other surgeons. The court had to 

determine the value of the medical practice, 95% of his business came from GP’s 

referring to him. And so the court said that even if he has to move premise, the patient’s 

would still get referred to him. The client base wasn’t attached to the premises, it was 

attached to him and the reputation he had (personal goodwill dependant of his 

attributes) his income would remain more so the same.  

 

Thompson v Thompson [2014] NZFLR 507 

However, business goodwill, is property (business associated with the location). An 

asset of a sort that gets realised when the business gets sold.  

Defined by the Court of Appeal as “future economic benefits that arise in assets not able 

to be individually recognised.  

 

Thompson v Thompson [2015] NZFLR 150 

 

M v B [2006] NZFLR 641 

Super profits in terms of a law firm.super-profits is the income beyond a comparative 

income. We shouldn’t use the superprofits technique in certain circumstances. If you 

are going to use the superprofit weapon, then you have to show that the income is 

in fact because of the partnership interest, not coming about because of the 

individuals personal skills and work ethics.  

 

T v T [2008] NZFLR 386 

Super profits didn’t work, in this case. to use it you have to show there is some earning 

capacity in the future that goes beyond what the individual could have achieved in his 

own right. 

 

There have been some cases whee air points and sports tickets have been considered 

property.  

 

f)   Contributions to relationship 

contributions use to be important under the MPA, still relevant to the PRA in 3 contexts.  

s14-14(a) relationships of short duration 

s13 – extra ordinary circumstances 

s18B – post separation contributions. 

 

S1N(b) the principle that all forms of  


