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CHILD AND FAMILY LAW 
 

INTRODUCTION: 

(i) Child-oriented rather than adult-oriented law. 
Unlike relationship property, this is about the young persons decisions not the parents. Children come first, all 
about their welfare and rights. Reasonably recent development, came in 1989 with the UN Convention on the 
Rights of the Child. Perceived to be the most vulnerable member of the family, therefore most in need for the 
law to protect them. Trend to try to avoid seeing children as victims, but rather individual human beings 
holding rights. Danger is if they’re seen as victims, they’re seen as objects of adult concern. Better to see them 
as individuals with rights and views that need to be protected 

 
Gillick v West Norfolk Area Health Authority [1986] AC112  
Mrs Gillick mother of 5 daughters under 16, the doctors had right to prescribe contraception to under 16 year 
olds. Gillick didn’t think this was right so challenged it, the House of Lords upheld it. One Lord said the law has 
to keep up with the modern trends such as increased independence. Said children should be able to make 
their own decisions when they are capable of doing so. Will of the parent yields to the right of the child. Child 
has the ability to self-determine in these cases even if what the adult wants may be better for them.  

Hawthorne v Cox  [2008] NZFLR 1. 
Gillick approach is consistent with empirical social science.  
Shows how our law is child centred and not adult centred 
 
Moore v Moore [2015] NZFLR 457  
If the child has a sufficient maturity, and even if the parental decision would be more in the child’s welfare, 
then the child has the right to make the decisions themselves. 
 
(ii) Non-adversarial decision-making 
The aim is to try and get the dispute resolved outside the court system to prevent bitterness between the 
relationship of parents and children. Conflicts that may arise from a split relationship may be more harmful to 
the child than the spilt itself.  
Not dealt with in an adversarial way. Emphasis on resolving the dispute outside of the courts. Trying to ensure 
lawyers aren’t involved too early, though there is a view that keeping them away isn’t helping the situations.  
Recognises that relationship breakdowns is more of a human than a legal process, and is a continuing process. 
There is a relationship that has failed, but a relationship that carries on after court. So must be a flexible 
system to allow for this. Can end a relationship, can’t end parenthood. Because of this continuity, family law 
looks to future wellbeing, whereas most law looks to the past.  
Research says it’s not the separation, but the aftermath, that has the potential to harm children. S 9a of the 
Family Courts Act 1980 says that a lawyer is obliged to as far as possible promote conciliation. Court as the last 
resort, though even with this it’s less adversarial than in other courts. Doctrine of precedent less relevant here.  
Though family lawyers are still lawyers, they need a distinct approach. Need some understanding of family. 
Has to be aware of the diverse concepts of what me mean by family s 10 Family Commissions Act 2003 defines 
family in an inclusive way, includes extended family, whanau, and other groups.  

 
 
 
(ii) The modern family  

There are diverse concepts, family may include extended family, whanau, and other culturally recognised 
groups (e.g. the single parent family). S10 Family Comissions Act 2003. NZ society has changed significantly 
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since 1968, traditional concepts of a nuclear family and legitimate children have been challenged by same sex 
relationships, single parents, defacto relationships, blended family and new birth technologies. 
In the case P v K [2003] NZFLR 489  a lesbian female and her partner used ‘new technologies’ used sperm to 
raise a child from a gay man, therefore challenging the older ideas. 50 years ago 8% of births were born 
outside of marriage, now it is 48% born outside marriage.  
 

(iii) Social trends 
We live in a society of moral relativism. Hesitant to say there is only way to do something right. Social diversity 
very valued. Increasingly embracing biculturalism within the multicultural context. Auckland 4th most 
cosmopolitan diversity in the world. 40% of Aucklanders born outside NZ.  

 
 

 

THEMES OF FAMILY LAW 
 

K v M [2005] NZFLR 363 Judge Ullrich said that cases in the family court are a great interest involving the whole 
range of human family experience. Love, hate, violence, sexual misbehaviour. The whole spectrum.  

 
Atkin, “Harmonising Family Law” [2006] NZLJ 356 Called family law a “legal and policy jumble”  
 
Theme of child rights  
Approach that gives children autonomy, meaning that they will be treated with the same respect adults are. 
The child is there to have their view heard. Children are not ot be treated as any less worthy in respect than 
adults. In GJD v MTG [2012] NZFLR 131 an 11 year old girl wanted to live with her father in Hamilton, would be 
adverse relationships with the sibs, and pain with relationship with her mother, the court said that her wish 
was to be accepted. The Care of Children Act 2004 (COCA) the child is given an independent right of appeal to 
the High Court. There is a lack of interest of who is at fault, unless it bears on the child’s wellbeing.   

 
 

C v S [2006] NZFLR 745  
Judge said children are not to be treated as any less worthy of respect than adults.  
 
GJD v MTG [2012] NZFLR 131 
11 year old girl wanted to live with her father in Hamilton. Family Court agreed, even though it meant there’d 
be an adverse effect on her relationship with her siblings, and cause a lot of pain in the relationship with her 
mother. However, her wishes were to be exceedat.  
 
Care of Children Act 2004 s143(2) 
Child has independent right of appeal to the High Court. Done through a litigation guardian.  

o General lack of interest in fault. Only if the conduct impacts on the child’s wellbeing will the court be 
interested in the behaviour of the adults. Hard to determine fault. Often not necessary to do so. May 
take it in to the point it impacts the child’s welfare, otherwise fault is completely irrelevant 

o Recognition of differing cultural values in family life. Recognition of diversity of relationships. S18 
Status of Children Act 1969 provides that where a lesbian gives birth (sperm donor) with consent of 
her partner, both the women are the child’s parents. 

 

FAMILY COURTS 
Most family court work is done under the COCA. Most is done in the district court and they are specialist 
judges. There is also a specialist family bar of lawyers, the family law section, works alongside the Law Society. 
Courts only used when mediation fails. 1978 a Royal Commission recommended specialist Family Courts. 
Introduced in 1980. Most Family Court work is done under the Care of Children Act. Family Courts Act s5(2) 
requires a person who is suitable to deal with matters of family law, in training, experience, personality. Judge 
Ryan principle family court judge. Family Court judges do other judge work as well. Also a specialist bar of 1200 
family law judges.  
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Specialist experts 
  

Haye v Psychologists Board [1998] NZFLR 272 
Successful appeal against findings of professional misconduct and unbecoming conduct against appellant 

made by Psychologists' Board; three complaints concerning H's actions when fulfilling Family Court roles.  

It was held that the board had misconceived role, responsibilities of H; jurisdiction of, limits on, Board's 

disciplinary powers; FC retains control over all reports pursuant to s29A Guardianship Act 1968 regardless of 

whether it is in the property of the Court or legitimately in the hands of the parties; Board should avoid 

encroaching on the FC process; should not undermine the statutory functions, powers, duties vested in the FC; 

Board should take into account the particular relationship which exists between psychologist, parties and 

Court; H under a professional duty to her client in the first complaint, not to opposing party, in commenting on 

reports already provided by another psychologist appointed by Court; in next complaint, H, acting on request 

of FC to provide report under s29A; parents of children to whom reports related not her clients; Board's failure 

to obtain necessary authorisation from FC should be taken into account; not for Board to tell H how she should 

have discharged her duties to the Court; on final complaint, H's duty was to the Court, not the parties; duty 

owed only to instructing party; under no obligation to obtain the informed consent of the parties; Board 

referred to 1977 Code of Ethics; substituted not guilty findings 

 
Lawyer for the child 

A lawyer for child is a specialist senior family lawyer who the court can appoint to represent a child where 
required (s7(1)). This special appointment ensures that in complex family situations (especially those that end 
up in the Family Court) there is at least one professional who is solely focused on the children’s views and 
needs. 
The court is currently obliged to appoint a lawyer for child in all cases involving day-to-day care and contact 
that seem likely to proceed to a court hearing unless the court is satisfied that the ‘appointment would serve 
no useful purpose’ (s7(2)). Usually the lawyer for child is obliged to meet with the child they are representing, 
unless it would be ‘inappropriate to do so’ (s7(3)). If the parentig dispute does proceed to a hearing, the 
lawyer for child may call witnesses and cross examine parties witnesses if they see fit (s7(4)).  
 
AM v BBC [2013] NZFLR 835 

 
Departures from adversarial procedures: 

When determining parenting arrangements for children the court may hear any evidence it wishes, rgradless 
of ‘whether or not it is otherwise admissible in court’ (s128 COCA). The court also has significant flexiablity as 
to who it calls as a witness in proceedings under the Act. The court may call any witness whose evidence may 
be useful for the court (s129(1)). 

 
D v O [2006] NZFLR 137  
relaxation of the rules of evidence is not a licence for evidential anarchy. Reason for the inadversial ethos is all 
about the child’s interest.  
 

Inquisitorial? 
 

Y v X [2003] NZFLR 1126  
General jurisdiction provides much less leeway than those with an inquisitorial approach. Keith J said that the 
family court is inquisitorial in nature, so given greater leeway to deal with children than the other courts  

 
R v R [2003] NZFLR 200  
Gendall J said it’s not true to say that all custody cases have been inquisitorial. Can still be adversarial 
elements.  
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CULTURAL SENSITIVITY: Maori and Family Law. 
 

PED v MBH [2012] NZFLR 35  

Whangai parents, recognises the importance of the Whangai parents  

 

Keelan v Peach [2003] NZFLR 64  

Successful application for costs; K unsuccessfully appealed decision of High Court regarding question of 

whether whangai came under ambit of Family Protection Act 1955; application for costs made by respondents 

(trustees and residuary beneficiary of estate K's appeal regarded); K submitted that proceedings were brought 

in representative capacity as executor of estate of whangai; alternatively K submitted that costs should lie 

where they fell; K submitted that trustees' application for costs was unusual and unwarranted with principle in 

Family Protection Act 1955 proceedings being that estate bears trustee's costs; K submitted that if costs were 

awarded an order of $1,000 would be adequate in respect of trustees and $1,500 in respect of residuary 

beneficiary 

Held, it is significant that proceedings were brought not for a direct personal benefit but for broader family 

reasons and in order to vindicate significance and tikanga of whangai relationships; K is to pay costs of $1,000 

to P and $2,000 to residuary beneficiary together with reasonable disbursements of each party including travel 

and accommodation; application for costs granted 

 

               

THE UN CONVENTION ON THE RIGHTS OF THE CHILD; 
 

P v K [2003] NZFLR 489 
Mostly successful appeal from Family Court (‘FC’); second respondent, mother of child (‘M’), and first 

respondent, mother's partner (‘MP’) lived in lesbian relationship; appellant, father of child (‘F’), and father's 

partner (‘FP’) lived in homosexual relationship; child conceived by artificial insemination by donor; written 

agreement between parties governed F and FP's involvement with child envisioning some contact; after birth 

of child relations deteriorated and M and MP issued proceedings to prevent F's involvement; MP applied for a 

joint custody order with M but was given leave to withdraw it; F applied for appointment as additional 

guardian for interim and final access orders, and for custody orders; FC dismissed F's applications for 

jurisdictional reasons and F appealed; whether s 5(2) Status of Children Amendment Act 1987 SCAA, which 

provides that man who produced semen for artificial insemination shall not have rights and liabilities of father, 

prevented F bringing applications for custody and access as a father under s 11(1)(a)  and s 15 Guardianship 

Act 1968 GA; whether FC was correct to have dismissed F's custody application as ‘any other person’ under s 

11(1)(b) GA; whether FC correct to permit MP to withdraw custody application 

Held, imperative for legislative change in view of changing family structures and new technology; to interpret s 
5(2)(b) SCAA as meaning anything other than F having no rights or liabilities regarding child would run serious 
risk of producing unwanted results in other cases with totally different facts to which sections regarding 
artificial insemination techniques apply; this prevents F from exercising statutory right conferred on a parent 
by s 15 GA for an access order and as father in a custody application under s 11(1)(a) GA; while s 5(2)(b) SCAA 
also prevents F from asserting status of being a father in his capacity as party to written agreement, it does not 
follow that agreement should be ignored as long as it bows to best interest of child inquiry; F's s 11(1)(b) GA 
application for custody needs to be considered against overarching best interests of child obligation and 

http://www.westlaw.co.nz.ezproxy.canterbury.ac.nz/maf/wlnz/app/document?docguid=I6cd81e6ce03b11e08eefa443f89988a0&&src=rl&hitguid=I3964b0849d6611e0a619d462427863b2&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_CASE_TOC#anchor_I3964b0849d6611e0a619d462427863b2
http://www.westlaw.co.nz.ezproxy.canterbury.ac.nz/maf/wlnz/app/document?docguid=I6cd81e6ce03b11e08eefa443f89988a0&&src=rl&hitguid=I3964b0849d6611e0a619d462427863b2&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_CASE_TOC#anchor_I3964b0849d6611e0a619d462427863b2
http://www.westlaw.co.nz.ezproxy.canterbury.ac.nz/maf/wlnz/app/document?docguid=I6cdc75f6e03911e08eefa443f89988a0&&src=rl&hitguid=I87bfb9f99f6411e0a619d462427863b2&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_CASE_TOC#anchor_I87bfb9f99f6411e0a619d462427863b2
http://www.westlaw.co.nz.ezproxy.canterbury.ac.nz/maf/wlnz/app/document?docguid=Ia7f41b68e12411e08eefa443f89988a0&&src=rl&hitguid=I3b9497a19f0d11e0a619d462427863b2&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_CASE_TOC#anchor_I3b9497a19f0d11e0a619d462427863b2
http://www.westlaw.co.nz.ezproxy.canterbury.ac.nz/maf/wlnz/app/document?docguid=Ia7f41b68e12411e08eefa443f89988a0&&src=rl&hitguid=I3b9497a19f0d11e0a619d462427863b2&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_CASE_TOC#anchor_I3b9497a19f0d11e0a619d462427863b2
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relevant United Nations Convention on the Rights of the Child articles, rather than in a limited jurisdictional 
way; by permitting MP to withdraw her application for joint custody FC closed a possible option for granting an 
access condition in F's favour before a best interests inquiry had been held; appropriate arrangements can be 
structured by guardianship applications, custody orders or access arrangements; appeal relating to access 
applications dismissed; appeal relating to F's custody application and withdrawal of MP's custody application 
allowed; case remitted to FC for determination 
 

   

CARE OF CHILDREN ACT 2004 
 

1. GUARDIANSHIP: 

1.   Introduction  
S 4 of the act is key.: Childs welfare and best interests to be paramount 
S 5 is also important (supplements and flavours s 4) 
The only concern of the court is what is in the child’s best interest 
 
 
C v S [2006] NZFLR 745 
At [31] The obligation is to provide reasonable opportunities. The Court has a discretion to determine what is 
reasonable and appropriate in the circumstances of each individual case and having regard to factors such as 
the age and other characteristics of the child. There will be cases where a child may not be able to express 
views verbally. A baby or a child with impaired speech or other disabilities preventing or limiting verbal 
communication afford examples. But a child may “express” views in non-verbal ways and observations by a 
suitably skilled or experienced person of a child's behaviour in the company of a parent or a caregiver may give 
valuable insights into the child's preferences. That can be a useful alternative approach in such cases as well as 
providing a supplementary means of ascertaining the views of a child who is able to express views verbally. 
 
At [39] It is a feature of the appeal that, apart from the criticism of the evidence of Ms Poutawa, the appellant 
did not challenge before me any of the Judge's findings. The merits of S's application for day-to-day care of the 
child were overwhelming. The child had been in the care of S with the agreement or acquiescence of her 
parents from a time shortly after her birth. The social workers' reports were favourable and the Judge's 
assessment was that her consumption of alcohol from time to time was not such as to present a risk to the 
safety of the child. On the other hand, it was clear on the basis of the evidence of Ms Poutawa that the 
experiment with shared custody was plainly not in the best interests of the child. While accepting C's fondness 
of the child as genuine, the Judge rightly concluded that his difficulties with alcohol consumption were such 
that the Court could not contemplate anything other than weekend contact with the child. Given his 
lamentable record with drink driving offences, this was an entirely understandable finding. 
 
 
C v LT [2009] NZFLR 1098  
Gendall J noted how parents frequently focus on what they perceive to be their rights as parents, though it is 
clear the only concern of the courts is what they objectively consider to be in the child’s best interests.  
in upholding the family court decision, the High Court held that there was nothing to persuade the court that 
the family court was wrong to change the child’s name: 
“Names of children belong to the child and not the parent. If for whatever reason, a child’s name is likely to 
cause him/her distress and disturb their welfare in some significant way (that will always be a matter of 
evidence and depend on the infinite variety of circumstances), then the paramount consideration that the 
welfare of the child must be protected and advanced, will determine the outcome of name change.  

 
MT v AK [2010] NZFLR 613  


