
CASE NOTES 
Requirements   
- Brief Summary of only the relevant facts 

- Brief Summary of only the relevant legal principles 

- Reasons for exercise of discretion 

- Case Name + Bench 

- Logical Sequence 

- Clarity of Issues  


1. Queensland v JL Holdings (1997) 189 CLR 146   
Topic: Case Management  
Headline: Individual justice between parties to take priority in case management 
decisions 

Bench: Dawson, Gaudron, McHugh and Kirby JJ of the High Court  

The Facts: The parties were engaged in a long running commercial dispute concerning a lease to 
develop certain land. The estimated length of the trial was four months. After a number of 
interlocutory hearings and several amendments to the defence, the defendant applied to amend 
their defence once again, which the plaintiff opposed. The trial judge refused leave to amend the 
defence as the hearing date was near, and allowing the defendant a chance to amend the defence 
would increase the length of the hearing. Overall, the trial judge felt that a quicker proceeding was 
a more pressing consideration than the defendant’s right to present a further defence. 

The Decision: Their Honours in the High Court took a narrower approach than the previous case 
management authority Sali v SPC Ltd (1993) 116 ALR 625. Their Honours held that while case 
management principles were a relevant consideration, they could not be used to prevent a party 
from litigating an issue which was fairly arguable. A party should be permitted to raise an arguable 
defence provided any prejudice to other parties could be compensated by costs. 

- “But it ought always to be borne in mind, even in changing times, that the ultimate aim of a 

court is the attainment of justice and no principle of case management can be allowed to 
supplant that aim” 


- “If it is arguable, the applicants should be permitted to argue it, provided that any prejudice to 
JLH might be compensated by costs” 


- “Justice is the paramount consideration in determining an application such as the one in 
question. Save in so far as costs may be awarded against the party seeking the amendment, 
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such an application is not the occasion for the punishment of a party for its mistake or for its 
delay in making the application”.  


- “[Case Management] should not have been allowed to prevail over the injustice of shutting the 
applicants out from raising an arguable defence, thus precluding the determination of an issue 
between the parties”

Lessons from the decision: 
- Case management is a useful aid for ensuring the prompt and efficient disposal of litigation but 

it ought to be borne in mind that the ultimate aim of a court is the attainment of justice and no 
principle of case management can be allowed to supplant that aim 

- Individual justice is the dominant criterion and takes priority over case management to the 

extent that any prejudice to other parties can be compensated by costs  

2. AON Risk Service v Australian National University 

(2009) 239 CLR 175   

Topic: Case Management

Headline: Broader interest of justice (which include consideration of quick and cheap 
proceedings) to take priority in case management decisions 

Bench : French CJ, Gummow, Hayne, Heydon, Crennan, Kiefel, Bell JJ of the High Court 
 
The Facts: The extent of ANU’s insurance coverage was disputed by ANU’s insurers and ANU 
commenced proceedings against its insurance broker, AON, for failing to renew insurance over 
some of ANU’s properties. On the third day of the four-week trial of the proceedings that had been 
on foot for two years, ANU sought an adjournment and leave to amend its statement of claim to 
bring a substantial new claim against AON. ANU's application was opposed by AON. Rule 21(2) of 
the Court Procedure Rules 2006 (ACT) provided that the rules were to be applied in civil 
proceedings with the objective of achieving the just, timely and cheap disposal of proceedings. 
Rule 502(1) grants the court discretion to amend pleadings. The trial judge granted the 
adjournment of the trial and allowed the amendment. The ACT Court of Appeal upheld the trial 
judge's decision, but ordered ANU to pay AON's costs associated with the late amendment on an 
indemnity basis. AON then sought and obtained leave to appeal to the High Court.  

The Decision:  The High Court held that the adjournment of the trial and granting ANU leave to 
amend its claim was, in the circumstances of the case, contrary to the case management 
objectives set out in rule 21(2) of the Court Procedures Rules 2006 (ACT). ANU had offered no 
explanation why it had waited to seek amendment, and this has caused an increase in the 
proceedings for AON as well It was held that when judges are making case management 
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decisions they must balance the interests of the parties with other litigants and the public’s 
expectations about the use of court resources.

Instead, it was held that the question of whether a party should have leave to amend its claim will 
depend on the provisions of the relevant court rules and all of the circumstances of the particular 
case, including (a) the reason for, and length of, the delay in applying for the amendments, 
including whether the application was brought in good faith, (b) prejudice that would be suffered 
by the opposing party if the amendments were allowed (and whether an award of costs would 
adequately ameliorate that prejudice), (c) the costs associated with the delay, (d) the point in the 
litigation at which the application for amendment is made, and (e) the prejudice to other litigants 
awaiting trial dates or whose trial dates may be effected. 

- French CJ: 


- JL Holdings should not be regarded as authoritative: “JL Holdings cannot be taken as 
authority for the view that waste of public resources and undue delay, with the 
concomitant strain and uncertainty imposed on litigants, should not be taken into account 
in the exercise of interlocutory discretions of the kind conferred by r 502”

- “Also to be considered is the potential for loss of public confidence in the legal system 

which arises where a court is seen to accede to applications made without adequate 
explanation or justification… ” 


- Gummow, Hayne, Crennan, Keifel and Bell JJ 
- “To say that case management principles should only be applied "in extreme 

circumstances" to refuse an amendment implies that considerations such as delay and 
costs can never be as important as the raising of an arguable case; and it denies the wider 
effects of delay upon others”. 


- JL Holdings suggests a right to amend as long as costs can be paid: In fact, “That is not 
the case.” “The Court Procedures Rules make plain that the Rules are to be applied having 
regard to the stated objectives of the timely disposal of the proceedings at an affordable 
cost”  


- “A just resolution of proceedings remains the paramount purpose of r 21”.. but  "just 
resolution" is to be understood in light of the purposes and objectives stated of “speed 
and efficiency, in the sense of minimum delay and expense”. “It suggests that limits may 
be placed upon re-pleading, when delay and cost are taken into account. 


Lessons from the Decision: 
- Where an application is extraordinarily delayed, without adequate explanation and 

necessitating the vacation or adjournment of the trial, the party making the application bears a 
heavy burden to show, on balance, that in the exercise of the court's discretion the party should 
be permitted to amend. 

- Case management decisions must balance individual justice between the parties with other 
litigants and the public’s expectations about the use of court resources 
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- There is no entitlement to amend pleadings as a costs order is not always sufficient to 

overcome the injustice of a party seeking leave to amend  

3. Bulldogs Rugby League Club Ltd v Williams [2008] 

NSWSC 822  

Topic: Service - Substituted Service   
Headline: Failure to wholly comply with orders for substituted service not necessarily fatal  
Bench: Austin J of the Supreme Court of NSW  

The Facts: [derived from [6]-[20]].The first defendant, Williams, had signed a five-year contract 
with the plaintiff in which the first defendant agreed to restrain from participating in any other 
football games without the prior written consent of the plaintiff. The defendant breached his 
contract, and so the plaintiff commence proceedings against him. The defendant was at the time 
in France and so personal service was unsuccessful. The court made orders for substituted 
service requiring that copies of the documents be served at five addresses of the Toulon Rugby 
Club, the first defendant’s property in Sydney, the registered office of his company and text 
messages be sent to the first defendant and his manager’s mobile numbers. This method of 
substituted service was substantially implemented, but not entirely, and the plaintiff sought 
curative orders giving effect to the attempted substituted service. The plaintiff also sought leave 
under Part 11 rule 4 of the UCPR, which requires that for proceedings to commence, the Supreme 
Court must give leave where personal service is effected outside of Australia and the defendant 
does not file an appearance. 

The Decision: It was held in the attempt to effect substituted service, the plaintiff has effected 
personal service on the first defendant [24]. The Court was satisfied that substituted service has 
been made, and consequently, curative orders sought by the plaintiff could be made [26]. The 
Court then considered the application for leave under Part 11 rule 4 of the UCPR. First, the court 
noted that the defendant had been properly served [30]; the proceedings were part of the NSW 
jurisdiction [32]; there was an arguable case [33]; and the Supreme Court was an appropriate 
forum for the case [34]. On that basis, Austin J granted leave to the plaintiff under rule 11.4 and 
made orders accordingly [35]. 

Lessons from the Decision: 
- A failure to completely comply with an order for substituted service will not necessarily be fatal, 

where the court is satisfied that the order has been substantially complied with and that 
personal service had been eventually effected on the other side. An important consideration 
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might be whether the purpose of service, that is the defendant is aware of the case brought 
against them, is fulfilled. 


- Such a lesson demonstrates the significant role that the court’s discretion plays in regulating 
proceedings to ensure a just outcome for parties that have demonstrated considerable efforts 
to comply with orders for substituted service  

4. Gunns Ltd v Marr [2005] VSC 251   

Topic: Pleadings - Prolixity vs Laconic
Headline: Statements of claim to set out with sufficient clarity the allegations which must be met 
Bench: Bongiorno J of the Supreme Court of Victoria 


The Facts: (derived from [1]-[13]; [20]-[23]) The first plaintiff is a large company engaged in the 
timber industry in Tasmania. The plaintiffs filed a writ to commence proceedings against 
seventeen individuals and three corporate entities who were involved in environmental protests 
against the first plaintiff. The writ was accompanied by a 216-page statement of claim comprising 
529 paragraphs claiming damages, injunctions and costs for disruption of the plaintiffs’ 
businesses. Six months later, the first plaintiff sought leave to file an amended statement of claim 
that was 360 pages in length and contained a number of new allegations against the defendants. 
The defendant’s sought to have the pleadings struck out on the basis of their length, complexity 
and insufficient clarity of the allegations to be met. 

The Decision: The Court held that the pleadings should be stuck out and the plaintiff should 
undertake to revise their statement of claim so as to clearly satisfy the purpose of pleadings [62]. 
The court rejected the defendants argument that the case should be disposed of entirely [62]. His 
Honour held that the purpose of a statement of claim is to set out with sufficient clarity the case 
which the defendant must meet, with its primary function being to serve the basic requirement of 
procedural fairness [15]. Inability to do so causes embarrassment in the legal sense for the 
defendant [15]. Another purpose of pleadings is to limit the generality of the pleadings [18]. 
Bongiorno J held that it is not the function of the court to draw or settle a party’s pleadings but 
that it must ensure that one party is not placed at a considerable disadvantage by the failure of 
another to provide a proper, coherent and intelligible statement of its case [57];[59]. The case 
involved several defendants, and while the court will not accept laxity in proceedings and 
particulars [60], the pleadings, due to their prolixity, should no be allowed. They cause 
embarrassment for the plaintiff as under r23.02 [55].  


Lessons from the Decision 
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