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1 Introduction  
Questions to ask yourself as you go through the course: 

• What is the law trying to achieve in this area? 
• Does it succeed? 
• What are the problematic areas? 
• How would I succeed in changing these? 

 

Approaching the question of remedies in an exam 

1. What are the causes of action? Make sure you identify the causes of action first, this will shape the available remedies. 

2. What are the possible remedies if each cause of action is made out? There may be multiple causes of action and multiple remedies flowing 

from each cause of action. Canvass them all, but in conclusion, pick the one which is most advantageous to the person you are advising. 

What is a remedy? 
Zakrzewski notes 6 potential and differing definitions, but focuses on ‘the rights immediately arising from certain judicial commands and statements 

which aim to redress a pre-suit grievance, usually an actual or threatened infringement of a substantive right’. 

• D breaches duty to P, causes some sort of damage 
• Thus, law demands that D provide a remedy to P 
• So, in a sense a remedy is simply a response to civil wrongdoing, through its use in this course is broader 

 

Austin: Primary and Secondary rights 
• E.g. contract: 

• Primary right/purpose for which of contract exists is performance 

• But what arises upon breach is secondary rights, which imply the existence of a primary right and duty, and eists for the better 

protection of the primary right, whatever that may be 

• Secondary obligation is the obligation to pay damages 

• Symbiotic relationship: one cannot exist without the other 
• Can only have secondary right if there is a primary right 

• But not point having primary right if there is no secondary right to protect it 

• Per Austin, secondary rights arise form violation or breach, and suppose that obedience to the law is not perfect. Cf primary rights which do 
not arise from violation of a right/duty 

• Lord Diplock applies this terminology in Photo Production Ltd v Securicor Transport Ltd [1980] AC 827 
• Goal is ultimately to rectify the breach of a right and to compensate, but not punish 

• Problem: May not be able to isolate primary right so easily 
• E.g. where damage is the gist of a cause of action 

• Then breach and right are entangled in a way that is difficult to separate 

 

Peter Birks 
• Distinguished between ‘wrongs’ and ‘not-wrongs’ 
• Views not widely accepted in Australian courts 

• Katy says: handle with care 

• Some causes of action arise because of wrongs e.g. a brech of duty 
• In these contexts, we have the broadest options for what to do: compensate, punish, award account for profits 

• But some causes of actions are not wrongs e.g. unjust enrichment 
• No breach of duty, obligation to return money does not arise because of the commission of a wrong, but because the facts simply 

give rise to an obligation to give back, no more 

Monism and Dualism 
Monist view: the remedy is a mirror of the plaintiff’s cause of action and is set by the law as appropriate to the specific primary right in question 

• Contract performance  expectation damages 
• Under this view, can get compensatory damages for tort, but cannot get something different (e.g. account for profit) 
• Essence of tort is rectification of damages, so can only get something compensatory 
• Why might this be preferred? Certainty. Attractiveness of the symmetry between remedy and cause of action 
• Disadvantage: lack of flexibility in doing justice between parties 

 

Dualist view: once liability has been determined, the court can exercise discretion to choose the most appropriate remedy 

• Only need to determine primary liability, then can pick form different remedies 
• Disengagement between primary right and secondary right: does not have to be a reflection 
• See Grant Hammond, Rethinking Remedies: The changing nature of the conception of the relationship between legal and equitable remedies 
• Benefit is flexibility, but still require some guidance, and note the importance of choosing a remedy with regard to: 

• The severity of the remedy 

• Economic efficiency 

• The moral value at stake 

• Effect on third parties 

• Conduct of parties 

• Difficulty of calculating loss 

• Practicability of enforcement 

 

Moderate approach: (advocated in Katy’s textbook) Compromise between monist and dualist positions. 

• Strong but not absolute rift between cause of action and remedy 
• There is a default remedy, but if that doesn’t work for some reason then can get another one 
• This will provide a bit of certainty, but also a bit of flexibility 
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Sources of remedies in Australia 
There are three sources: 

• Common law 
• Basic default remedy is compensatory damages 

• It is only if these are inadequate that equitable remedies (e.g. specific performance, injunctions0 can be sought 

• Default is restoring loss 

• Equity 
• Default remedy is specific relief (specific performance/injunction: coercive remedy that makes them do what they said they 

would), or account of profits 

• More dualist than common law remedies? More discretion, but not as discretionary as statutory remedies 

• Statute 
• Focus in this course is the Australian Consumer Law 

• Different because Parliament is unconcerned with hierarchies (monism/dualism) 

• ‘remedial smorgasbord’ 

• Very dualist 

 

Question to consider: to what extent should statute be developed in analogy to the common law, and to what extent should the common law be developed 

analogously to statute? 

 

Lord Cairns Act: used to award common law damages in equity and equitable remedies in common law 

 

Often, remedies are arranged by causes of action (tort, contract, ACL etc.). But there are other ways of dividing remedies up: 

• According to function 
• According to ‘trigger’ (Peter Birks): wrongdoing, consent, unjust enrichment and ‘other’ 

• Birks was a monist, but saw causes of action differently – looked at triggers/ This enabled the following classification: 

Wrongs Consent Unjust enrichment ‘Other’ 

• Torts 
• Equitable wrongdoing 

• Contracts 
• Express trusts 

• Restitution 
• resulting trusts 

Miscellaneous: not considered in 
this course 

 

• this taxonomy cuts across the divide between common law and equity 

 Birks believed that like triggers should be treated similarly 

 Examples 

 Wrongdoing: exemplary damages for tort; should also be provided for equitable wrongdoing 

 Consent: account for profits for breach of express trust; should also be provided from contracts 

 Birks didn’t favour the notion of discretion and preferred structure 

 Katy’s commentary: unbounded discretion is no good, but structured discretion not problematic 

 

The Common Law and Equity Divide 
Equitable remedies are available for both breach of equitable obligations (the ‘exclusive’ jurisdiction of equity) and for breach of common law rights (the 

‘auxiliary’ jurisdiction of equity). However, they are usually only available in the latter case where the default remedy (usually compensatory damages) is 

‘inadequate’. 

Fusion Fallacy 
‘…the administration of a remedy, for example common law damages for breach of fiduciary duty, not previously available at law or in equity, or in the 

modification of principles in one branch of the jurisdiction by concepts that are imported from the other and thus are foreign, for example by holding that the 

existence of a duty in tort may be tested by asking whether the parties concerned were in fiduciary relationships.’ Meagher, Gummow and Lehane 

• Context: NSW courts did not fuse common law and equitable jurisdiction until very late 
• A historical view: essence of viewpoint was that if a remedy was not available e.g. at common law prior to the fusing of jurisdictions under the 

Judicatore Act 1883 then it would not be available after 1883 
• Cannot now borrow between jurisdictions 

• ‘Those who commit the fusion fallacy…the fallacy is committedly explicitly, covertly and at times with apparent indifference. But the 

state of mind of the culprit cannot lessen the evil of the offence’ 

• Under this viewpoint: Because the following (examples) were not possible before 1883, 

• Cannot have account of profits for breach of contract 

• Damages for breach of fiduciary duty 

 

There are two limbs to ‘fusion fallacy’ 

• Remedies form one jurisdiction are granted in support of rights in the other jurisdiction where this was impossible before the Judicature Acts 
• Alteration of principles in common law equity or vice versa 

 

Harris v Digital Pulse Pty Ltd (2003) 56 NSWLR 298 
 
Facts: breach of fiduciary duties; defendants ran away with profits but destroyed all documents so it was not clear how much they ran away with 
 
Remedies granted: Trial judge, Palmer J of NSWSC awarded exemplary damages in order to punish directors of company – contumelious, advertent 
actions; destruction of documents resulted in inability to calculate damages. 

• Thus awarded $10K in exemplary damages 
 
Appeal to NSWCA: majority (spigelman CJ and Heydon J, Mason P dissenting) held that you cannot get exemplary damages for breach of fiduciary 
duty. Very critical of trial judge. 

• But note different reasons b/w Heydon and Spigelman JJ 
 
Heydon J (traditionalist) 
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• Trenchantly opposed to the notion that equitable remedies might have a punitive aspect 
• Not one of equity’s functions to punish 
• Illegitimate borrowing of common law concept into equity 
• Response: what about account of profits? 

o Heydon J’s counter-response: might be possible that account of profits have a deterrent or punitive effect; sometimes judgments 
use the words punitive but don’t actually mean ‘punitive’; use of word misunderstood. Did not actually mean punishment. 

o Just strips gain: have deterrent effect but purpose is not deterrent and certainty not punitive 
o Illegitimate importation of aspects of the criminal law into private law 

 
Spigelman CJ: differed from Heydon H in two important respects 

• Firstly, disagreed with Heydon J’s classification of exemplary damages as a criminal sanction 
• Secondly, did not rule out altogether the use of exemplary damages in equity 

o Just that in this case, the breach was analogous to a breach of contract, so punitive damages not available 
 
Mason P in dissent 

• No problem with awarding punitive damages in equity 
• Did not find Heydon J’s argument convincing 

o Distinction between deterrence and punishment an illusory one 
• Exemplary damages consisted of a composite goal of deterrence, punishment and vindication 

 

Contrast with Andrew Burrows 

• Criticises Meagher, Gummow and Lehane’s rejection of fusion fallacy 
• Accepts that in some instances, the distinction between common law and equity is important, e.g. trust 

o First category: where common law and equity labels are useful 
• But notes two other areas where: 

o The distention exists and common law and equity exist coherently, but the distinction has no purpose. E.g. (mistake) 
 i.e. second category: where common law and equity coexist coherently, but there is nothing to be gained by adherence to 

the common law and equitable labels from different doctrines 
o Where common law and equity exists incoherently (third category) E.g. monetary remedies for private law breaches. Six categories: 

 Wrongdoing 
 Compensation: Burrow does not like the fact that one has a looser causal test than the other – remoteness requirement 
 Restitution for wrongdoing (disgorgement of profit: gain-based award to disgorge of profit gained through wrongdoing) 
 Anticipated wrongdoing: problem with common law, which cannot deal with this, must wait for the event to happen: cf 

equity which can provide compensation before the event 
 Equitable discretions: often said to be unique to equity, but also exist at common law, under different labels 

o i.e. third category: where common law and equity do not coexist coherently. Burrows argues that in these instances, a change in the 
law is needed to make equitable and common law doctrines coherent 

o Thus, should seek greater coherence, rather than deepening the divide 
o Ultimate conclusion: want to say ‘We do this in common law, and in equity’ 

• Why have greater coherence? 
o Clarity in the law  easier for plaintiff to find the appropriate remedy 
o Justice, less randomness 

• What is the danger presented by oversimplification of the benefits of fusion? 
o E.g. equitable compensation 

A functional approach to remedies would look like… 
Some functions of remedies: 

- Repairing loss  
o Compensation for loss 
o But not all about this! Cf corrective justice perspective 

- Prevention/ Performance (coercion one way or the other) 
o Specific relief (Satisfying the primary right) 
o How and when do we force people to do the right thing? 
o Punishment 

- Deterrence 
o Forward looking 
o E.g. account of profits—about stopping the person from breaching again; deterring others 
o Denouncement 

- Vindication of plaintiff’s rights and punishment 
o Backward looking 
o Declarations, apologies, nominal damages, self-help remedies 
o Rehabilitation/ fixing 

- Restitution (reversal of unjust benefits) 
- Proprietary remedies 

 

Consider: Are these aims equally important/ legitimate? Are there any of these aims which have no place in private law? E.g., should you have 

punishments in private law?  

 

When we are awarding a remedy, what are we actually doing? What kinds of interests are we trying to balance? 

 

Further notes from Katy’s book 
 
What is a remedy? (Austin) 
A remedy confers a ‘right’ in that the plaintiff has an ability to enforce a correlative ‘duty’. On the view of John Austin, remedies can be regarded as 
secondary rights which spring form injuries or violations of ‘primary rights’ granted by law. 
 
E.g. contract. Primary right arising from contract is P’s right to obtain performance from D. When D doesn’t perform, P has secondary right to 
expectation damages. 
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Note: some primary duties can’t be described w/o looking at the description of the corresponding injury. E.g. those torts where damage is the gist of 
the cause of action like malicious falsehood, negligence. Also, a transfer of money made by mistake. The remedial response (restitution) is a primary 
right b/c it doesn’t respond to a breach of duty. 
 
Monism and dualism 
The question is whether the remedy inevitably flows form the right in question, or whether the courts can choose form a range of remedies for that 
particular cause of action. 
 
Unjust enrichment scholars breaking down the common law and equitable divide; Australian reception of unjust enrichment scholarship 
In Australia, restitutionary theory has not presently been embraced by many judges. Gummow J in Roxborough v Rothmans of Pall Mall Australia Ltd 
said that the judiciary should be cautious of accepting ‘any all-embracing theory of resituttionary rights and remedies found upon a notion of “unjust 
enrichment”…general principle is derived from judicial decisions upon particular instances’. 
 
Essentially, he adopts a bottom-up approach which is at odds with applying an unjust enrichment theory. The textbook argues that there is always a 
place for top-down reasoning in the law. Courts cannot avoid making decisions according to a broader theoretical structure. 
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2 Compensatory Damages for Breach of Contract 
What do people want when they enter into an agreement? Performance. Hence why in Scotland, default remedy is specific performance, with exceptions 

where specific performance is not available. However, the default remedy for breach of contract at common law is expectation damages. 

Expectation Damages 
Compensatory damages = expectation damages = default remedy for breach of contract 

There are different ways to measure expectation damages. 

Expectation damages seek to give P, in monetary terms, what they expected out of the contract, and is available as of right 

• But P bears onus of proving she has suffered a loss as a result of the breach of contract on the balance of probabilities 

• If P cannot establish a loss, she will only receive nominal damages 

• ‘Mere difficulty’ in estimating damages doesn’t relieve the court of the responsibility to attempt to put a figure on the loss – just b/c it is 

difficult to figure out, doesn’t mean that there’s no expectation that can be measured 

Query: how to measure monetary value? (See below) 

Aim to place P in the position as if the contract had been performed (cf Tort, which aims to place P in the position as if the wrong hadn’t occurred) 

Note qualifications 

• Causation: must be caused by the breach 

• Remoteness: must not be too remote 

• Mitigate: P must mitigate her loss 

General Principles 
Clark v Macourt [2013] HCA 56 
Per Hayne J – 3 ways to work out damages: 

• Reliance loss: by how much is the promisee worse off? 
• Essentially a tort measure – putting P back in position as if breach didn’t occur 
• Consider outlay in reliance on promise being fulfilled 

• Restitutionary loss: what did the defaulting promisor gain by making the promise but not performing it? 
• Expectation loss: what was the loss of the value of what the promisee would have received? 

• Used in Australian law 
• Monetary substitute for performance 
• Strange type of compensation – P given something that she never had in the first place 
• Normative order: people ought to perform their promises (see Fuller and Purdue article) 

 
‘First, there might be a loss constituted by the amount by which the promisee is worse off because the promisor did not perform the contract. 
That amount would include the value of whatever the promisee outlaid in reliance on the promise being fulfilled. Second, the loss might be 
assessed by looking not at the promisee's position but at what the defaulting promisor gained by making the promise but not performing it. 
Third, there is the loss of the value of what the promisee would have received if the promise had been performed.’ 

Robinson v Harman (1848) 1 Ex 850, 855 
Per Parke B: 

‘The rule of the common law is, that where the party sustains a loss by reason of a breach of contract, he is, so far as money can do it, to be 
placed in the same situation, with respect to damages, as if the contract had been performed’ 

 

Fuller and Perdue in ‘The reliance interest in contract damages’ (1936) 46 Yale LJ 52 
‘In actuality the loss which the plaintiff suffers (deprivation of the expectancy) is not a datum of nature but the reflection of a normative order. 
It appears as a “loss” only by reference to an unstated ought. Consequently, when the law gauges damages by the value of the promised 
performance it is not merely measuring a quantum, but is seeking an end, however vaguely conceived this end may be.’ 
 

The plaintiff is given something she never had in the first place (it is only a loss by reference to an unstated ought). This is because our normative 
position is that people should really perform their obligations. 

 

In essence, damages are a substitute for performance. Rationale: 

• Personal autonomy: specific performance (as opposed to damages) has a coerciveness about it that doesn’t give people the freedom to 

breach, if necessary 

• Capitalist commercial notions: judicial recognition of expectations. Capitalist freedom is essential to our market economy. 

This has led some judges (Oliver Glendell Holmes, US judge) to say that ‘the only thing that you promise is to pay money upon its breach’ – don’t have to 

keep your word; just have to pay money on breach. Consider Chicago School of Economics, which claimed that the law wanted people to breach if this 

was an efficient outcome. See Posner on ‘efficient breach theory’. 

• Katy doesn’t like it – says it is ‘fundamentally misconceived’ 

• Depends on whether or not money is an adequate substitute for performance 

• Yes if aim of contract is profit 

• But if cannot easily put value on contract, then people more likely to want performance: the law recognises this through specific 

performance 

Primary object of expectation damages: 

• Plaintiff to retrieve what value they would’ve attained if contract was performed 
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• Plaintiff may not profit from contract damages – not supposed to be put in a better position than they would have been if the contract had 

been performed 

• Same position ok, better position – not ok 

• Consider whether this is actually the case in Clark v Macourt 

Measuring the value of lost performance 
Depends on the aim of the contract. 

• Commercial profit? (commercial contract) 

• then measure according to loss of profit, i.e. difference between promised performance and performance rendered 

• Most common – based on market value 

• Not just profit, but want what is defective with the performance to be fixed i.e. rectification damages 

• E.g. construction contracts  house painted in wrong colour. 

• Loss of value not going to compensate P; may not be loss in value 

• Thus use rectification damages, aka cost of cure: Cost of rectifying a defective contractual performance 

• Presume P would at least get the amount he/she spent? 

• Use reliance damages: cost that P expended in reliance on the contract 

• Tortious measure as proxy for profit 

• Only use it if expectation damages cannot be computed  

• Don’t jump to this! 

• Opportunity 

• Loss of chance damages: value of a lost chance of gaining something through the contract 

There are many ways to measure expectation loss, but the aim is always the same: to give P a monetary substitute for the performance of which they 

have been deprived. 

Formula – loss of profit 
 

𝑎𝑚𝑜𝑢𝑛𝑡 𝑡𝑜 𝑏𝑒 𝑐𝑜𝑚𝑝𝑒𝑛𝑠𝑎𝑡𝑒𝑑 = 𝑛𝑒𝑡 𝑝𝑜𝑠𝑖𝑡𝑖𝑜𝑛 𝑖𝑓 𝑐𝑜𝑛𝑡𝑟𝑎𝑐𝑡 𝑤𝑎𝑠 𝑝𝑒𝑟𝑓𝑜𝑟𝑚𝑒𝑑 − 𝑛𝑒𝑡 𝑓𝑖𝑛𝑎𝑛𝑐𝑖𝑎𝑙 𝑝𝑜𝑠𝑖𝑡𝑖𝑜𝑛 𝑛𝑜𝑤 
 
Calculating net position 

 Net position = revenue – expenditure 
 
Other costs to factor in when calculating net position, expenditure and revenue: 

 Interest rates 
 Goods and sales tax (GST) 

 

Textbook – measure of expectation loss in particular contexts 
 

Context Measure 
Commercial 
contracts 

Loss of profit arising from the breach 

Failure to 
deliver goods as 
promised 

Measure of damages for non-delivery of goods: 
 the loss directly and naturally resulting in the ordinary course of events form the seller’s breach. (Goods Act s 

57(2)).  
 This enshrines the first limb of contractual remoteness lad down in Hadley v Baxendale. Second limb of that test 

concerns unusual loss resulting from special circumstances known to the defendant.  
 Measure of damages is prima facie the difference b/w the contract price and the market price of the goods at the 

time when they ought to have been delivered (must be adjusted where buyer has paid the price). 
 
Measure for defective goods:  

 Where buyer is entitled to reject the defective goods, damages will be measured on the basis that the seller hasn’t 
delivered at all.  

 Where buyer has to accept goods, the measure of damages is the loss directly and naturally resulting in the ordinary 
course of events form the seller’s breach of warranty (1st limb of Hadley) also enshrines 2nd limb of Hadley by 
preserving the buyer’s right to claim ‘special damages’ as well.  

 Measure = (value goods would’ve had if they’d complied with the contract) – (value of the goods at the time of 
delivery to the buyer). This is diminution in value rather than cost of rectifying the defect. 

 But where substitute goods can’t be obtained, the cost of rectifying the defect may constitute the buyer’s loss 
Failure to 
convey land as 
promised 

Measure of damages generally covered by same principles that apply to the sale of goods. 

Breach of an 
obligation to 
build, maintain 
or repair 
property 

Best measure is the cost of obtaining the promised performance from another source (and not always the difference in value 
b/w the performance promised that the performance – if any – actually rendered). 
But otherwise can use diminution too. 
 
How do we choose between rectification and diminution? 

 Courts award rectification b/c diminution may not adequately compensate the plaintiff 
 E.g. if the promise to paint the house ‘sunshine yellow’ had a special aesthetic value to the plaintiff and the house is 

painted ‘mustard yellow’ then the damage to the value of the property may be nominal, but the house may look far 
less attractive to the plaintiff. Court pays attention to the plaintiff’s subjective interest in the subject matter of the 
contract, sometimes known as ‘consumer surplus’ 
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Textbook - Compensation of reliance loss 
 
Context: P may’ve uncured significant expenses in reliance upon D’s performance and those expenses may be wasted if D fails to perform. 

 Reliance loss will be awarded if P is unable to prove the expectation loss with sufficient certainty 
o Impossible to value expected profit such as in McRae, or 
o Where P entered into a losing contract in the expectation that further contracts would be entered into subsequently, as in Amann 

 Where the plaintiff can prove it, reliance loss is actually incorporated within expectation loss and not compensated as a separate head 
 
When to compensate reliance loss? 

 In both Amann and McRae P was not permitted to choose b/w expectation and reliance 
 Rather it was held in both cases that where determination of P’s expectation loss is impossible, it is presumed that P would at least have 

recouped the expenditure incurred in reliance on D’s promise, since contracting parties are unlikely to enter into a loss-making contract 
 Damages were not awarded in order to satisfy reliance loss, but only by way of ‘proxy’ for P’s expectation loss. 

 
Expenditure reasonably incurred 

 Amann (obiter): HC stated that expenditure reasonably incurred is recoverable  i.e. unreasonable expenditure not recoverable? 
o Perhaps b/c unreasonable expenditure may be too remote b/c it was unlikely to have been contemplated by the parties 
o Or, the presumption of profitability (i.e. that P will not enter into loss-making contracts) doesn’t apply to unreasonable 

expenditure since contracting parties cannot generally expect to recoup unreasonable expenses 
 
Award of reliance damages prior to conclusion of contract 

 Anglia: such expenditure can be recovered if it was reasonably in the contemplation of the parties as likely to be wasted if the contract was 
breached (English case, Gaudron J approved this in Amann) 

 But can reliance loss incurred as pre-contractual expenditure really be taken as a ‘proxy’ for expectation loss? 
 Textbook suggests there is no objection. Persons who incur expenditure in anticipation of a contract will usually do so only if they expect 

the contract to be concluded and expect to recoup the expenditure. The presumption of profitability can still be applied. 
 

Two kinds of losses that may flow form contractual breach 
Direct loss: loss of the value of the promised performance 

Consequential Loss: loss arising as a result of the breach of contract, such as the loss of profit on a subsequent transaction, or expenses which have been 

incurred by P as a result of breach 

In the ordinary course of commercial dealings, a party supplying goods or rendering services will enter a contract with a view to securing a profit, 

that is to say, that a party will expect a certain margin of gain to be achieved in addition to the recouping of any expenses reasonably incurred by it 

in the discharge of its contractual obligations. It is for this reason that expectation damages are often described as damages for loss of profits. 

Damages recoverable as lost profits are constituted by the combination of expenses justifiably incurred by a plaintiff in the discharge of 

contractual obligations and any amount by which gross receipts would have exceeded those expenses. This second amount is net profit. (Katy’s 

emphasis added) 

The plaintiff bears the onus of proving they have suffered the loss (balance of probabilities). If she can’t establish loss she still has a right to damages, it’ll 

just be nominal damages. 

Example (also on p 103 textbook) 

Premise 1 

• Xenophon and Yolanda contract for Y to sell X 200 widgets for $200 

rectification or diminution?

if defendant's breach has 
rendered it physically 

impossible to put property 
in the state that defendant 

was supposed to 
create/maintain

Diminution

if complete cure is possible 
and diminution > 

rectification

rectification

if rectification is possible 
and rectification > 

diminution

rectification, unless if 
rectification is 
unreasonable


