
PROPERTY 

 

CHAPTER 1: THE CONCEPT OF PROPERTY 

Legal positivism – property exists only to the extend that it is recognized by the government. 

Natural law theory – the idea that certain rights naturally exist as a matter of fundamental justice 

regardless of government action. 

A. Five Theories of Property 

1. Protect First Possession 

“First come, First serve.” Parking spaces, seat in movie theatre, place in a long 

line. 

 

2. Encourage Labor 

 

Writing in the late 1600’s, John Locke reasoned that each person was entitled to 

the property produced through his own labor. Assuming an unlimited supply of 

natural resources, Locke argued that when a person “mixed” his own labor (which 

he owned) with natural resources (which were unowned), he acquired property 

rights in the mixture. Found in copyrights and patents. 

 

3. Maximize Societal Happiness 

 

Means towards an end. Property is seen as an efficient method of allocating 

valuable resources in order to maximize one particular facet of societal happiness. 

 

4. Ensure Democracy 

 

Economic security necessary to make political decisions that serve the common 

good. 

 

5. Facilitate Personal Development 

 

Property is necessary for an individual’s personal development. Special protection 

to property from emotional connection to certain tangible things. 

 

Pierson v. Post 

3 Cai. R. 175 (1805) 

 

Issue:  

 

Did Lodowick Post acquire legal rights to the fox because of his act of chasing the same? No. 



Facts: 

 

Plaintiff Lodowick Post was out with his hounds chasing a wild fox when defendant Pierson, 

knowing the fox was being chased, shot and killed it. Post brought an action against Pierson for 

trespass in New York state court, and the trial court ruled in his favor. Pierson appealed, arguing 

that Post had no rights to the fox merely because he was chasing it. 

 

The state supreme court held that mere pursuit did not give Post a legal right to the fox, but that 

it became the property of Pierson, who intercepted and killed the same. The court held that 

however uncourteous or unkind Pierson's conduct was toward Post, it produced no injury or 

damage for which a legal remedy could be applied. 

 

Rule: 

 

A fox is an animal feroe naturoe, and property in such animals is acquired by occupancy only. 

 

White v. Samsung Electronics America, Inc. 

971 F.2d 1395 (1992) 

 

Issue:  

 

Does Samsung infringe the right of publicity of an individual without using her identity, but by 

simply reminding people of her with impunity? No. 

 

Facts: 

 

Vanna White sued Samsung alleging that the latter infringed her right of publicity by 

appropriating her identity. Samsung is known for running an ad campaign promoting its 

consumer electronics. Each ad depicted a Samsung product and a humorous prediction. The ad 

that spawned this litigation starred a robot dressed in a wig, gown and jewelry reminiscent of 

Vanna White's hair and dress; the robot was posed next to a Wheel-of-Fortune-like game board. 

The caption read "Longest-running game show. 2012 A.D." The humorous prediction was that 

Samsung would still be around when White had been replaced by a robot. The district judge held 

that, because Samsung did not use White's name, likeness, voice or signature, it didn't violate her 

right of publicity.  White appealed. 

 

The appellate court reversed, holding that under California law, White has the exclusive right to 

use her name, likeness, signature and voice for commercial purposes. Over the dissent's loud 

argument that Samsung did not use White's name, voice, signature, or likeness, a panel of the 

Court of Appeals for the Ninth Circuit held that California law also protected White's "identity" 

and disallowed Samsung's means of reminding people of Vanna White in its advertisements. 

 

Rule: 

 

This is why intellectual property law is full of careful balances between what's set aside for the 

owner and what's left in the public domain for the rest of us: The relatively short life of patents; 



the longer, but finite, life of copyrights; copyright's idea-expression dichotomy; the fair use 

doctrine; the prohibition on copyrighting facts; the compulsory license of television broadcasts 

and musical compositions; federal preemption of overbroad state intellectual property laws; the 

nominative use doctrine in trademark law; the right to make sound-alike recordings. 

 

B. What Is Property? 

 

Property – rights among people concerning things. 

 

“The bundle of rights that are common characterized as property.”  

 

1. The right to transfer 

2. The right to exclude 

3. The right to use 

4. The right to destroy 

 

Property rights are defined by government. 

Property rights are not absolute. 

Property rights can be divided. 

Property rights evolve as law changes. 

 

1. Right to Transfer 

 

The right to transfer – technically called alienability – is a cornerstone of the 

American legal system. As a general rule, any owner may freely transfer or alienate 

any of his property to anyone. 

 

Johnson v. M’Intosh 

21 U.S. 543 (1823) 

 

Issue:  

 

Whether plaintiffs' title to land, conveyed by a Native American tribe, was superior to 

defendants' title, conveyed by the United States government. No. 

 

Facts: 

 

Plaintiffs, mostly British subjects and their heirs, claimed title to property in Illinois that was 

conveyed to them by the Piankeshaw Indians prior to the American Revolution. They contended 

that their title ran directly from the Native Americans who had owned the property and that it 

was therefore superior to defendants' title. 

 

Defendants' land grant came directly from the United States government and the district court 

held that defendants' claim was superior. The court based this decision on the idea that the 

Piankeshaw were not actually able to convey the land because they never "owned" it in the 

traditional sense of the word. The Court agreed and upheld the defendants' title by land grant. 



Rule: 

 

The United States have unequivocally acceded to that great and broad rule by which its civilized 

inhabitants now hold the country. They hold, and assert in themselves, the title by which it was 

acquired. They maintain, as all others have maintained, that discovery gave an exclusive right to 

extinguish the Indian title of occupancy, either by purchase or by conquest; and gave also a right 

to such a degree of sovereignty, as the circumstances of the people would allow them to exercise. 

The power now possessed by the government of the United States to grant lands, resided, while it 

was colonies, in the crown, or its grantees. The validity of the titles given by either has never 

been questioned in the courts. It has been exercised uniformly over territory in possession of the 

Indians. The existence of this power must negative the existence of any right which may conflict 

with, and control it. An absolute title to lands cannot exist, at the same time, in different persons, 

or in different governments. An absolute must be an exclusive title, or at least a title that 

excludes all others not compatible with it. All institutions recognize the absolute title of the 

crown, subject only to the Indian right of occupancy, and recognize the absolute title of the 

crown to extinguish that right. This is incompatible with an absolute and complete title in the 

Indians. 

 

 Native Americans → Investor Groups → Johnson 

 Native Americans → United States → M’Intosh 

 

Moore v. Regents of the University of California 

793 P.2d 479 (1990) 

 

Issue:  

 

Did the use of John Moore’s cells without permission state a cause of action for conversion? No. 

 

Facts: 

 

The plaintiff, John Moore, underwent treatment for leukemia at the Medical Center of the 

University of California at Los Angeles (UCLA Medical Center). He filed an action against his 

physician and others, alleging they used cells extracted from him in potentially lucrative medical 

research without his permission. He alleged that his physician failed to disclose preexisting 

research and economic interests in the cells before obtaining consent to the medical procedures 

by which they were extracted. Based on these allegations, the patient attempted to state 13 causes 

of action. Each defendant demurred to each purported cause of action. The trial court, however, 

expressly considered the validity of only the first cause of action, for conversion, and sustained 

the general demurrer to the entire complaint with leave to amend. In a subsequent proceeding, 

the trial court sustained two defendants' demurrers without leave to amend, and took the 

remaining demurrers off its calendar. The Court of Appeals reversed, holding the third amended 

complaint stated a cause of action for conversion, and directed the trial court to give plaintiff 

leave to amend as to the two defendants, and to decide the remaining causes of action. 

 

The Supreme Court of California reversed the appellate court's decision, finding plaintiff did not 

state a conversion claim when defendants used plaintiff's cells in medical research without 



permission because plaintiff had no ownership interest in cells after they left his body. According 

to the Court, conversion should not lie because it would discourage medical research of cells and 

patients are adequately protected from abuse because of informed consent laws. 

 

Rule: 

 

A reviewing court's only task in reviewing a ruling on a demurrer is to determine whether the 

complaint states a cause of action. Accordingly, a reviewing court assumes that the complaint's 

properly pleaded material allegations are true and give the complaint a reasonable interpretation 

by reading it as a whole and all its parts in their context. A reviewing court does not, however, 

assume the truth of contentions, deductions, or conclusions of fact or law. 

 

2. Right to Exclude 

 

A landowner’s right to exclude is implemented through the tort doctrine of trespass. 

 

Jacque v. Steenberg Homes, Inc. 

563 N.W.2d 154 (1997) 

 

Issue:  

 

Was the award of punitive damages proper? Yes. 

 

Facts: 

 

Defendant’s mobile home was delivered by passing through the land owned by his neighbor 

despite the latter’s refusal to allow such passage. Plaintiff filed an action for trespass and was 

awarded nominal and punitive damages. Defendant opposed the award of punitive damages due 

to prior jurisprudence ruling otherwise. Punitive damages may be awarded in the discretion of 

the jury. Because the property owners' legal right to exclude all others from their land was 

involved, the court noted that the law recognized that actual harm occurred in every trespass. In 

the case of intentional trespass to land, the nominal damage award represented the recognition 

that actual harm had occurred. The decision, which carved an exception to precedent, applied to 

the trespasser as a reward to the property owners who persevered in attacking an unsound rule. 

The court also held that the amount of punitive damages was not excessive because the 

trespasser's conduct was egregious and deceitful. 

 

The award of punitive damages is subject to the jury’s discretion and should not rely entirely on 

judicial precedent. Furthermore, the facts of each case involving claims for such damages should 

be reviewed de novo. Society has an interest in punishing and deterring intentional trespassers 

beyond that of protecting the interests of the individual landowner. Society has an interest in 

preserving the integrity of the legal system. Private landowners should feel confident that 

wrongdoers who trespass upon their land will be appropriately punished. The fact that the actor 

knows that his entry is without the consent of the possessor and without any other privilege to do 

so, while not necessary to make him liable, may affect the amount of damages recoverable 

against him, by showing such a complete disregard of the possessor's legally protected interest in 


