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 Laws1021:  

Crime and the Criminal Process 
 

 

1. Criminalisation (1): Introduction; Defining Crime; Moral Panics 

2. Criminalisation (2): Normative theories; History and Class 

3. Criminalisation (3): Colonialism; Governmentality 

4. The Criminal Process (1): Introduction; Ubiquity of discretion; Two tiers 

5. The Criminal Process (2): Court Reports; McBarnet; Contemporary Research 

6. The Criminal Process (3): The adversary system; Guilty pleas, Technocratic Justice; 

Expansion of Summary Jurisdiction 

7. The Criminal Process (4): The process as punishment; Elements of a fair trial; Remands 

8. The Criminal Process (5): Bail 

9. The Criminal Process (6) Miscarriages of Justice 

10. Police Powers (1): Introduction; Discretion; Regulation; Crowd control 

11. Police Powers (2): Powers of arrest 

12. Police Powers (3): Powers to detain and interview 

13. Police Powers (4): Search powers and reasonable force 

14. Components of criminal offences (1): General Concepts; Legal personhood; Actus Reus 

15. Components (2): Mens Rea; Interpreting Statutory Offences; He Kaw Teh 

16. Components (3): Strict and Absolute liability; Burden of proof 

17. Drugs (1): Criminalisation and Harm Minimization 

18. Drugs (2): Drug Offences: NSW Law 

19. Public Order (1): Regulating Public Space; Offensiveness 

20. Public Order (2): Racist language; Public drunkenness; Public disorder, Graffiti 

21. Extending Criminal Liability: Criminal Association  
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CRIMINALISATION (1): DEFINING CRIME; MORAL 
PANICS 

46-61; 111-118 

 
Concept of Criminalisation 

• Issue of criminalisation interrogates the principle, motivations and forces behind 
decisions to characterise behaviours as ‘criminal’.  

• Is there overuse of criminalisation? 
• One characteristic of criminal law is that it entails punishment and the debate surrounding 

justification for punishment 
• The field of penality: encompasses but is considerably broader than ‘punishment’  
• Social response is a fundamental aspect 
• Contextualising criminal law 

 
• Criminalisation can be seen as the process of identifying an act deemed dangerous to 

the dominant social order and designating it as criminally punishable’ (S Cohen 256).  
o Interesting when he talks about how this perspective is shaped by a formed dichotomy. A 

good act and a bad act. It dismisses the possibility of a ‘grey space’ where an act could 
be a crime but not a crime- there is no in-between, which can be dangerous because it 
threatens the idea of smaller, or larger degrees of criminal behaviour.  
 

N Lacey – ‘Legal Constructions of Crime’ (47) 

• Criminalisation = Social practices which form criminal law + criminal justice & criminological 
studies.  Interlocking practices in which the moments of defining and responding to crime 
can rarely be completely distinguished and in which legal and social constructions of 
crime constantly interact.  

• Social actors and institutions: citizens, police, media, prosecution, courts, judges, lawyers, 
social workers, probation officers, employees of the penal and mental health systems, 
legislators and the executive.  

• “Criminalisation captures the dynamic nature of the field…in which the moments of 
‘defining’ and ‘responding’ to the crime can rarely be completely distinguished and in 
which the legal and social constructions of crime constantly interact’ (N Lacey Legal 
constructions of crime p.282).  

 

S Cohen – ‘Against Criminology’ p.48 

Problems of the current model of criminal law:  

• Takes for granted the very category that is the problem. Situations and conflicts are now  being 
judged in a different way. 

• Criminalisation relates to the overall exercise of power in modern society, which is assumed  to 
be centrally focussed (relating back to the State), a property (something that one has while 
another does not) and always operates in the negative.  
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Criminalisation must rather be seen in terms of a complex set of strategies, maneuvers, and 
relationships in which the power to ban is not its only effect.   

• Criminal law draws a simple line of demarcation, i.e. an act is either a crime or not a crime. 
There cannot be degrees of criminality.  

The criminal law model thus applies the same yardstick in unique and different situations, which 
is a weakness of crime as a form of social control.   

• The solution criminal law aims to obtain is elusive, and becomes more elusive the more we try 
to stretch the category.    

 
 
Over- criminalisation (49) 
(D Husak) 

o The fundamental idea is that over-criminalisation leads to excessive punishment. 
• “A substantial amount of contemporary punishments are unjust because they are inflicted 

for conduct that should not have been criminalised at all” (Husak) 
o An interesting idea but doesn’t that completely conflict with the idea of law itself. 

Shouldn’t law/criminal law be there to dictate acts which are inherently perceived as 
dangerous to society, and thus if you are punished for an act that shouldn’t be 
criminalised- how can that be operating under the law? Of course this doesn’t apply in 
hindsight- for example the criminalisation of gay people.  

o Over-criminalisation may be backfiring in terms of leading people to mistrust the legal 
system. They may fear it, but will also mistrust it.  
 

o Ignorance and lack of education seems to be a reason for over-criminalisation. Those 
who are offending do not know whether or not their acts are punishable by law. I agree- if 
lawyers themselves can spend hours looking through laws, how can people, and even 
uneducated people be expected to know every single law. 

 
 

o The law is there to shape behaviour of a society- but the majority of people should agree 
on what is right and wrong despite this being quite a complex task. If the majority of 
people disagree on smaller actions that constitute as a crime, faith in the justice system 
will be compromised. 
 

• “Injustice is most glaring when defendants are sentenced for conduct that should not 
have given rise to criminal liability at all…. When punishments are imposed for conduct 
that fails to satisfy our best theory of criminalisation”  (Husak) 
 

• Over criminalization produces too much punishment, most of which is unjust for two main 
reasons: they are excessive, and that they are inflicted for conduct that should not have 
been criminalized at all.  

• Due to the number and complexity of criminal statutes, potential lawbreakers may not 
receive adequate notice of their legal obligations, and thus are not given a fair opportunity 
to refrain from whatever conduct will incur penal liability. This undermines the objective 
that the law exists to guide behaviour.  

• Massive opportunity costs – resources spent in law enforcement (police, prosecutors, 
courts) could be spent on more urgent needs, such as improving schools and hospitals.  
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• Stigma is depleted and deterrence most likely is eroded if the criminal law expands to 
conduct that few condemn and most everyone performs.  

• Provides police with increased powers to arrest. Arrests are embarrassing, costly and 
inconvenient.  

• Destructive of the rule of law itself. The behaviour that is proscribed cannot be 
ascertained without straying beyond the boundaries of criminal statutes and examining 
noncriminal laws. 

 
Commonsense (50) 
 

• Commonsense responds to the question of ‘what is crime’ by saying that everyone knows 
what a crime is when they see one. 

• Commonsense is ‘what we all know already’ 
• It argues that we should be learning about the rules about homicide, assault etc., rather 

than going into depth about a ‘silly’ question such as what is crime? 
• This is very deceptive because in even a major crime (murder) there are so many smaller 

categories- accidental killing, manslaughter etc. Therefore, can manslaughter be 
considered a ‘crime’- it is murder and thus a crime, but is it the same as intentional killing. 

• The ‘hierarchy of credibility’ (Howard Becker coined term) shows how in any hierarchal 
society the right to define reality/what is crime etc. falls to a select few authoritative 
sources, whose views then circulate to the wider public  

o Interesting concept because this theory of ‘Commonsense’ seems to place an 
assumption on the basic understanding of the ‘obvious’. But really- the ‘obvious’ may not 
always be ‘obvious’.  

o Commonsense especially in the general public makes contradictions to ‘what we know or 
what we believe to be right or wrong’ harder to accept. Laws harder to change. 

o Hierarchy of credibility really applies and links in with Commonsense theory 
 

Law and order “common-sense”: Hogg & Brown: “Rethinking Law and Order (51) 

• “Hierarchy of credibility” – dominant agent/group in a situation commands greater 
authority...  This notion operates in favour of the views of a select few authoritative 
sources whose views circulate widely in the public arena, and over time become 
incorporated into popular common-sense.  

• Elements of law and order common-sense:  

• Soaring crime rates 
• The idea that “it is worse than ever” o The future is NY or LA (downward spiral into 

unrestrained crime). 
• These (above) are the types of issues we continually see in the media. e.g. “the youthful 

of today can’t be controlled”. This represents the enduring idea about crime that things 
are always going downhill, however crime rates are stable and society still remains intact 
today. 

• The criminal justice system is soft on crime and does not protect citizens o The solution is 
more police with more powers o We need tougher penalties 

• These types of statements are also frequently seen in the media. - This assumes that 
changing that the criminal justice system will lower crime. However, to lower crime, we 
need to address the underlying causes of offending behaviour, such as substance abuse, 
despair, poverty, socioeconomic status, etc. More police -> more likely to be caught 
committing offences -> more crime. - Moreover, the operation of police is 
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targeted/profiled – police are likely to be more interested/attentive to some people over 
others. E.g. youth vs. middle aged woman driving the same car in the same area. 
“suspect population”. 

- Gender: male over female Race: black over white Socio-economic status: poor 
over rich 

• Victims should be able to get revenge through the courts. 

 
 
Pratt, Penal Populism (53) 

• Penal populism is when major political parties compete for tougher action on crime (at 
times supported by misinformed public) 

• Perceptions of rising crime can lead to this momentum of wanting change or toughness 
on crime. 

• Public give support to populist organisations or politicians who seem to be speaking for 
them and offering simple understandable solutions 

o The problem with this is that the public is misinformed and may perceive things that are 
not happening in reality.  

o Instilled fear can create momentum 
 
Historical relativity and change 

• Refers to how the legal landscape constantly changes and progresses 
• For example, drugs such as heroin were legally available, now they are illegal.  
• Decriminalisation of homosexual acts 
• Across history, ideas about criminality change over time, and so what may be considered 

criminal in one era may not be considered criminal in another.  

• Some conduct has been included in the criminal law, such as drug use, while others have 
been excluded, such as homosexual intercourse.  

• The common-sense view that everyone knows a crime when they see one is inadequate. 
The content of criminal laws and the forms of criminal agency are constantly changing. 
The wide variety of behaviour treated as criminal by the law at any given time suggests 
that attempts to distil any common essence of criminal conduct will prove extremely 
difficult. 

 

Cross-cultural perspectives (55) 

• Cultural relativity serves as a test of the common-sense view that everyone knows what a 
crime is.  

• The things that we think are given and beyond question are often actually part of our own 
cultural understanding/framework, including our ideas about what conduct is criminalized 

 
 
 
The production of knowledge  R Hogg – “Perspectives on the Criminal Justice System”  (57) 

•  Knowledge is only possible through certain material practices which are invested with 
power relations, i.e. power and knowledge are interdependent. 

• Criminal statistics 

• Criminal stats are a key source of knowledge about criminal justice.  
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• They are social constructions, based on discovery methods, classification rules, validity 
 checks and many more, and so are not reflections of “real” levels of crime.  

• Police stats (reported and recorded crimes), court stats (persons charged and outcomes), 
 prison stats (persons imprisoned), self-report studies, and victimization surveys.   

Unreported crime  

• 1000 crimes committed -> 320 recorded by police as offences -> 1 person imprisoned. 
Research such as this shows the over-reliance placed on the criminal justice system as a 
protection against crime. 

• Agencies of criminal justice (police, courts, penal systems) respond to crime, however 
never affect the incidence of crime, as crime is largely a function of social, 
economic and cultural factors.  

• Changes in reporting and recording rates are the result of attitudinal shifts in public 
(e.g. increased reporting of domestic violence due to public education campaigns), police 
practices and technological changes.  

• Stats are ground in and derive from community attitudes and professional practices, and 
are also destined to serve a variety of social and political functions 
 

Definition of Crime 
• “A crime is a legal wrong that can be followed by criminal proceedings which may result 

in punishment” (G Williams 27-9) 
o There is a complex relationship shared between crime and punishment. There are many 

questions about what can be classified as criminal and what are the effects of 
criminalisation- will it really assist society/regulation? 

o There is no workable definition of crime. It is so complex. 
 
 
 

How crime is apprehended is dependent on a complex range of historical, economic, political, 
ideological, cultural, moral and social forces, dependent on the ways knowledge about crime is 
produced within various institutions and networks of power relations. 

 

Defining Crime  G Williams – ‘Textbook of Criminal Law’ (59) 

• Crime – a legal wrong that can be followed by criminal proceedings which may result in 
punishment.  

• Lord Atkin – “The domain of criminal jurisprudence can only be ascertained by examining what 
acts at any particular period are declared by the State to be crimes, and the only common 
nature they will be found to possess is that they are prohibited by the State and that 
those who commit them are punished.”  

 
Questions for policy makers: 

• What is it about a particular behavior that merits the label criminal and the consequence  of 
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punishment?  

• Will a criminalisation approach actually assist regulation?  

• Are there are other forms of regulation that might be more appropriate, effective, cheaper?  A 
Ashworth – “Is the Criminal Law a Lost cause?”  Lord Williams of Mostyn states that 
offences should be created only when absolutely necessary:  

• The behaviour in question is sufficiently serious  

• The mischief cannot be dealt with under existing legislation  

• The proposed offence is enforceable in practice  

• The proposed offence is tightly drawn and legally sound  

• The proposed penalty is proportionate to the seriousness of the offence   

 

Moral Panics (111) 
• There is a predisposition of the population towards a ‘moral panic’. The role of the media 

and public leaders who define and amplify the situation shows how dependent social 
audiences are on media to transmit the ‘news’ information.  

• A moral panic can be seen when the official reaction to groups of people, or series 
of events are out of proportion to the actual threat.  

• When media emphasises sudden and dramatic increases in numbers involved or events 
• Cohen: When a condition, person, group emerges as a threat to societal values 

and interests. 
• Sometimes it is something that is quite novel or something that has existed for a long 

time but is suddenly in the spotlight. Sometimes the panic is forgotten, but sometimes it 
creates long lasting repercussions. 

• Mugging case example: p112.   
• Public anxiety fuels the moral panic. 
• Racialization is an example-“ways in which complex social phenomena are refracted 

through and become explained primarily in terms of ethnic and racial categories of social 
perception. This in turn marginalises certain groups and creates the ‘unpredictable 
stranger’ whom we project our fears upon.  

• Shared social narratives create cumulative power that leads to shared moral, social and 
national concerns. 

• Dangers include falling into a media-based conspiracy, danger of excusing certain 
activities, over generalisation, 

• Can expanding anti-terrorism legislation be classed as a form of moral panic for Australia. 
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History (pp 58)  Eighteenth century England  

• 18thC law in England has shaped Australian law today.  

• No paid police force. Main forms of punishment were execution, transportation or corporal 
 punishment.  

• Significant changes in land ownership and land usage.  

• 18th Century legislation – “Black Act” – long list of new offences (e.g. making it criminal to  hunt 
in enclosed areas). “Enclosure Acts” – converted common land to private property. This 
led to a very radical redefinition of behaviour, as many ways of living (hunting animals for 
food) were criminalised. These pieces of legislation emanated from a Parliament which 
was dominated by men of property.  D Hay – “Property, Authority and the Criminal Law”  

• Argues that property became the measure of social and political worth in 18th century England.  

• The prerogative of mercy ran throughout the administration of the criminal law. The high court 
judges’ free use of the royal pardon became a crucial argument in the arsenal of 
conservatives opposing reform. The same discretion allowed magistrates to make 
decisions that sometimes escaped legal categories altogether.  

• The criminal law of the time made it possible to govern England without a police force and 
without a large army.  

• The criminal law is harnessed as a tool for the ruling class (property owners) to protect their 
interests and to oppress the poorer classes. (Marxist analysis). Builds on the notion that 
the criminal law protects the interests of those whom create the law 

Social class and criminalization 

• The existence of a “criminal class” (discrete group of people identifiable by some biological, 
psychological or hereditary disposition or commitment to crime) was widely accept in 

England at the start of the 19thC. Solution -> transport members of that class to 
NSW. The offspring of the convicts, whom turned out to form one of the most law-abiding 
societies in the world, destroyed the theory of genetic criminal inheritance.  

• Behaviour of “respectable” people – e.g. directors of companies, companies which produce 
unsafe products and pollute the environment or maintain unsafe working conditions. The 
failure to institute prosecutions in these situations approximates to a redefinition of certain 
types of negligent conduct causing death as non-criminal.  

• Considerations of class blur perceptions about the border of the criminal law when it comes to 
distinctions between legitimate and illegitimate tax and business practices.  

• The breakdown of the line between tort and crime often operates to the advantage of the 
powerful and respectable, with their damaging activities being left to the law of tort to 
regulate, placing all the burden on the individual plaintiff. In addition, extensive private 
legal resources are available to challenge investigators and vigorously defend 
prosecutions.  
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• Assuming a criminal conviction is obtained against a wealthy and powerful person, class 
factors are often blatantly evident in the sentencing process. Moreover, “celebrity” 
offenders tend to receive favourable treatment on sentence in relation to driving offences.  

• It is argued that social class strongly influences decisions about which activities will be 
criminalised, e.g. although some activities of the most powerful groups in society cause 
greater harm than those of working class and less powerful groups, such actions are 
often not defined as criminal.  

• Some see the criminal law as simply a tool of the dominant class, directly determined by and 
expressing, their economic interests. Others argue that law and the state, rather than 
being directly determined by the economic level, have a “relative autonomy”, so that, for 
example, interests of subordinate classes find some expression in the law.   

 

 

CRIMINALISATION (2): 
NORMATIVE THEORIES; HISTORY AND CLASS 61-82 

 

Normative theories of criminalisation 
• Normative theory- specifying the legal conditions that ought to apply before 

particular forms of behaviour should be criminalised  
 
Ashworth (62) 

• Two main arguments 
• First: criminal law is a lost cause from the point of view of principle. The 

government’s criteria for creating new crimes is not followed in practice. 
• New offences have been created to penalise non-serious behaviour sometimes 

with disproportionate sentences when compared to the crime. 
• Second: seeking a principled core of criminal law (consists of 4 interlinked 

principles) 
 

(1) The principle that criminal law should only be used to censure persons for 
substantial wrongdoing 

• The principle recognises that prevention of misconduct is a reason for 
criminalising it and if it is serious wrongdoing then criminalising is of social 
importance. 

• Does NOT say that prevention of misconduct is a sufficient reason for 
criminalisation. Does NOT say that criminal law on its own or in 
combination with social policies is effective means of prevention. 

• Appropriately targeted social, educational and housing policies may have 
a greater preventative effect than the enactment of a criminal offence and 
conviction of what is likely to be a relatively small proportion of offenders 
(rarely acknowledged in political sphere/media) which leads to creation of 
new crimes 
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(2) The principle that criminal laws should be enforced with respect for equal 
treatment and proportionality  

• Enforcement authorities and their policies should be reorganised to reflect 
the relative seriousness of the wrongdoing which they are dealing with 
and should not remain hidebound by traditional divisions of responsibility 
that don’t reflect the proper assessments of culpable wrongs involved. 

  
(3) The principle that persons accused of substantial wrongdoing should be 
afforded the protections appropriate to those charged with criminal offences- at 
least minimum protections. 

• Minimum protections should be an inherent element of criminal 
procedure. 

• If wrongdoing is regarded as serious enough to warrant creation of new 
offence, it would be a violation for government to avoid or whittle down 
protections 

 
(4) The principle that maximum sentences and effective sentence levels should be 
proportionate to the seriousness of the wrongdoing.  

• There needs to be a root and branch change: a thorough revision of maximum 
penalties and a re-assessment of sentence levels and of differentials between 
them 

 
• The Government’s purported criteria for creating new crimes are not followed in practice – new 
offences have been created to penalize non-serious behaviour, sometimes with maximum 
sentences out of proportion. 

  
• Minor wrongs are presently the subject of the criminal law because the courts offer themselves 

as a quick and cheap means of dealing with them.  

• A potential solution would be to create a new category of “civil violation” or “administrative 
offence”, which would be non-imprisonable and would normally attract a financial penalty, 
while preserving minimum rights for defendants. Likelihood? Low, due to political reality – 
the allure of media popularity and simply not caring sufficiently.   

 
Ashworth and Horder (63) 

• “A system of criminal law may be justified as a mechanism for the preservation of 
social order” (p.63) 

• Use of state power calls for justification by reference to democratic principles and 
justification in terms of sufficient reasons for invoking coercive and censuring 
machinery against individuals.  

• Minimalist approach: based on a conception of criminal law and its relationship to 
the principles of autonomy and welfare and to other forms of social control.  

• Minimalist elements: the principle of respect for human rights, right not to be 
subjected to state punishment, conduct should not be criminalised if the effects 
would be as bad or worse than doing so, criminal law shouldn’t be invoked unless 
other techniques are inappropriate. 

• The main determinants of criminalisation continue to be political opportunism and 
power, both prevailing to the political culture of the country 

 


