
Ordinary Income 

• Section 6-5 ITAA97: Assessable income includes income according to ordinary concepts. 

• The ‘flow concept’: 

o Eiser v Macomber (1920) per Pitney J: relation of capital to income is like relation of 

a tree to the fruit. Returns generated from exploitation or use of capital assets are 

income in nature, whereas a gain from realisation of a capital asset is not.  

• Periodicity of Payments: 

o Keily v FC of T – retirement pension paid by government was income because 

pension exhibited features of ‘recurrence, regularity and periodicity’ and pensioner 

had a continuing expectation of receiving the payments. 

o Cf. FC of T v Harris – former bank employee received one-off lump sum payment of 

$450 from former employer as a goodwill gesture to offset the effects of inflation on 

his pension. Payment was not a product for services, but a gift.  

o Yet, FC of T v Myer Emporium – a one-off lump sum payment was found to be of an 

income nature where they arise from isolated profit-making schemes. 

• Income must ‘come in’ and be ‘money’ or ‘convertible into money’: 

o FC of T v Cooke & Sherden – soft drink retailers were provided free overseas holidays 

by a soft drink manufacturer as part of a sales incentive scheme. The retailers were 

not assessed on value of holidays as they were not transferable and could not be 

converted into money. What is important here is that taxpayers did not provide any 

services to the entities that provided them with benefits. 

o Payne v FC of T – employee of a accountancy firm was not assessed on value of 

airline tickets she redeemed under a Qantas FF program as the tickets were not 

transferable and not convertible into money. 

o These cases are now balanced by legislation: 

▪ Section 21(1) ITAA36 – where any consideration is paid other than in cash, 

the money value of that consideration shall be deemed to have been paid. 

▪ Section 21A(1) ITAA36 – in determining income derived by taxpayer, a non-

cash business benefit that is not convertible into cash shall be treated as if it 

was.  

▪ Under s 21A(2) you convert into cash by (a) valuing it according to its arm’s 

length value, (b) disregarding conditions preventing conversion and (c) 

reduced by the contribution made by recipient.  



▪ Section 21A(3) – value of benefit is reduced to extent that the recipient 

would otherwise have been entitled to a deduction for its cost had the 

recipient paid for it.  

• Categories of income - Income derived from personal exertion  

o Reward for services: 

▪ Dean & Annor v FC of T – salary is of income nature. 

▪ Brent v FC of T – wife of Great Train Robber was paid money for doing 

interviews with journalists. Court found money she received was income as 

she was not selling any copyright/transcript (capital) – that was made by 

journalist. She was simply rewarded for her services in giving the story. 

o Voluntary payments that relate to professional activities will be income so long as 

they are sufficiently connected to recipient’s income-earning activities: 

▪ Calvert v Wainwright – tips received by taxi driver were remuneration for 

services and therefore assessable. 

▪ Moorehouse v Dooland – collections from crowd by professional cricketer 

for his performance was of income nature because they were expressly 

provided for in his contract that if he played well he could get collections. 

Thus even though he was paid by third party, not employer, still income. 

▪ Kelly v FC of T – professional footballer got $20,000 cash award from 

Channel 7 for being awarded his league’s ‘best and fairest’ player. SCWA 

found payment was made because of the pursuit of his career as a footballer 

and playing the game to his best ability. Thus, again, even though third party 

pays it voluntarily, still income. 

▪ But FC of T v Stone – professional athlete gets prize money. Court said this 

was incidental to income-producing activities and so assessable as he 

regularly played professionally as opposed to casually as an ordinary 

member of the public, and court added that where the award is part of the 

proceeds of a business conducted by taxpayer, such as prize won by author 

in literary competition, that is also income in nature. 

o Payments made by former employers are income if they are substituting or 

supplementing income: 

▪ FC of T v Dixon – taxpayer who had enlisted in army on understanding that 

he would receive a supplement from his civilian employer to make up 

difference with military wage was assessed.  



o Payments made to former employees are not income if they can be traced to some 

personal relationship that exists rather than to the provision of specific services in 

the past: 

▪ Scott v FC of T – solicitor who acted for client who left him $10,000 out of 

estate was not assessed as it was a gift out of personal friendship and too 

indirect for the amount to be regarded as a product of his services. 

o Payments received for entering into restrictive covenants are generally capital: 

▪ Higgs v Olivier – famous UK actor was engaged under a 1943 contract to act 

in Henry V. Film was not as popular as expected, so producers got taxpayer 

to refrain from appearing in another film for 18 months in a subsequent 

contract in return for a lump sum of 15k pounds. Court found the two 

contracts could not be read together as the payment was not an ordinary 

incident of the taxpayer’s vocation and was made so that he would forgo his 

rights to act and thereby produce income.  

▪ FC of T v Woite – SA professional footballer signed agreement with North 

Melbourne FC for $10k that if he ever decided to play in Victoria he would 

only play for NM. The money was capital as it was paid to restrict taxpayer 

from entering into a contract with another club, did not impact his ability to 

play in SA and did not bind the taxpayer to play for NM.   

• Income from business – the ordinary proceeds of a business are income, but not gains from 

realising capital assets (Californian Copper principle). 

o Ordinary proceeds cases: 

▪ Blockey v FC of T – taxpayer purchased a wheat scrip with the intention of 

selling it at a profit when opportunity arose. He was assessed on profit as it 

constituted proceeds of a business. 

▪ Rutledge v IRC – taxpayer purchases one million rolls of toilet paper from a 

bankrupt German firm and returns to England and sells it, making profit. 

Court pointed to the nature and quantity of the subject dealt with exclude 

the suggestion that it could have been disposed of otherwise than as a trade 

transaction – could not be a quantity for personal use.  

o Mere realisation cases: 

▪ Rumahah Property v FC of T – family company held land for 9 years deriving 

rent then sold it. The profit from sale was capital as they were not in 

business of selling land. 



▪ Scottish Australian Mining v FC of T – company carried on coal mining 

business then when coal was exhausted, developed land, subdivided it and 

sold it off. Court found that despite scale of activities undertaken by 

company, it had not engaged in business of selling land but merely took 

steps to realise the land to its best advantage.  

▪ Thus if you use asset for some underlying purpose other than trading activity 

(eg. leasing and mining), the profitable sale will be mere realisation. 

o Borderline cases: 

▪ FC of T v Whitfords Beach – taxpayers were three fisherman who acquired 

land to provide them with access to fishing shacks on the breach. They later 

sold their shares to a company that intended to develop and sell the land. 

They changed the articles of association of the company, indicating that it 

was in business of developing land. Court strayed from Scottish and found 

taxpayer went beyond merely realising an asset and ventured into land 

development business. When company bought fishermens’ shares, intention 

of taxpayer was transformed from holding asset for domestic purpose to 

commercial purpose with a view to profit. Mason J indicated that he would 

have decided Scottish differently.  

▪ Crow v FC of T – farmer borrowed to purchase 5 blocks of land over 10 years 

to use for farming, then subdivided and sold for huge profit. Court held that 

he was carrying on business of land development – while he intended to use 

land for farming purposes for some time, he knew he was financially 

committed to his creditors and had an underlying intention to sell the land 

to repay his debts. Thus unlike Scottish and Whitfords, taxpayer bought land 

with clear purpose to make profit from offset. 

o Must be ‘carrying on a business’ for this category to apply which is expansively 

defined in s 995-1 ITAA97 so leaves it to common law.  

▪ Courts will take into account broad range of factors such as: organisation 

and scale of company, employment of staff and investment in office space, 

equipment, advertising, regularity in transactions etc. 

▪ FC of T v Walker – real estate agent was found to be carrying on a goat 

breeding business even though he started with only one Angora goat, which 

was artificially inseminated. Because of this finding, the threshold for sale is 

low and he could get deductions for his outgoings. 




