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Intro to Crim Law
Crime
A crime is a legal wrong, actionable by the State, that can be followed by criminal

proceedings which may result in punishment (G Williams)

- Problems with this: more that goes into a crime than simply saying it is, doesn’t deal

with gravity of crime

Key features of crime:

- Criminal procedure
o Public prosecutor, convictions, sentencing etc.

- Actionable by the State
o State empowered to both label and punish conduct as criminal

- Punishment
o Only criminal law has the power to impose punishment in the name of the State

following a guilty verdict

Aims of Criminal Punishment

- Retribution

o Expression of human instinct to seek revenge

o Must be proportionate to harm caused ‘backward looking’

- Deterrence

o Based on principle that humans motivated to maximise pleasure and minimise pain

o Threat of punishment ensures compliance with the law

o Assumes individuals are similar socially, politically and economically

- Rehabilitation

o Modifying behaviour through changing an offender’s moral outlook

o Individual focus leads to inconsistent sentencing

S 5(1) Sentencing guidelines

- (1) The only purposes for which sentences may be imposed are—

o (a) just punishment – just bc wrong, to extent and in manner fair in circumstances

o (b) specific or general deterrence

o (c) establish conditions in which rehabilitation of offender facilitated

o (d) denunciation

o (e) to protect the community from the offender; or

o (f) a combination of two or more of those purposes.
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Principles of Criminal Law
- Prevention of harm
o Individual freedom shouldn’t be curtailed to promote public morals or state interests

o Espoused by JS Mill,

o Criminal law shouldn’t

 Prohibit non-harmful behaviour

 Prevent individuals from harming themselves

 Enforce a particular morality or public interest

o Issue in defining ‘harm to others’

 Offensive or insulting behaviour?

 Psychical and non-physical?

 Direct and indirect?

- Public interest

o HLA Hart – the law may be justified in protecting people from themselves in order to

ensure the smooth running of society

o No one shall be subjected to arbitrary or unlawful interference with his [or her]

privacy, family, home or correspondence, not to unlawful attacks on his [or her]

honour and reputation (ICCPR Article 17)

- Morality

o Revived by Devlin – the suppression of vice is as much the law’s business as the

suppression of subversive activities

o Morality defined as the shared moral beliefs of the majority of the community

o Issues with identifying shared beliefs in diverse communities, and minorities

R v Brown (1992)
- Majority decision

o Displayed moral censure

o Lord Templeman – society is entitled and bound to protect itself against cult of

violence

o Lord Lowry – D’s actions satisfy perverted and depraved sexual desire that can't be

regarded as conducive to enhancement or enjoyment of family life or welfare of society

- Minority decision

o Lord Mustil – behaviour is a question of private morality: the standards upon which

they fall to be judged aren’t those of the criminal law

o What people do, consensually, in private isn’t the business of the criminal law
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Balancing Public Interest & Individual Liberties
Public interests – prevention of harm, protection of society, prosecution of offenders etc.

Individual liberties – autonomy, privacy, equality before the law, human rights etc.

The Role of the Criminal Law?

- Should prioritise individual autonomy (minimal role) (JS Mill)

- Protection of society; preservation of order ‘common morality’ (Lord Devlin)

Fundamental Principles of Criminal Law

1.Presumption of innocence

- The golden thread running through the criminal law – it’s the duty of the pros to prove

their case beyond a reasonable doubt, or else the defendant is entitled to an acquittal

(Woolmington v DPP)

- Burden of proof is strongly weighted in favour of D, as ‘the law holds it better than

ten guilty persons escape, than that one innocent party suffer’ (William Blackstone)

2.Equality Before the Law

- Principles of

o Equality before the law

o Fairness

o Natural justice

ensure everyone has the right to a fair trial

- Justice mustn’t only be done, but also be seen to be done. Transparency promotes

o Accountability and

o Public confidence in the justice system

>> Victorian Charter of Human Rights

- All other rights continue in addition to those in the Charter (s 5)

- Every person is equal before the law and is entitled to the equal protection (s 8(3))

- Right to liberty and security (s 21)

- Humane treatment when deprived of liberty (s 22)

- Right to a fair hearing (s 25)

>> Discretions in Prosecution
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- Discretions and choices to be made at all stages of movement through the system

- Prosecution may only proceed if:

o There’s a reasonable prospect of a conviction; and

o A prosecution is required in the public interest

>> Accountability Mechanisms

- Legal protections – Vic Charter, Crimes Act

- Right to an appeal

- Independent decision makers

o Police force

o Prosecutors

o Judiciary

Charter of Rights and Responsibilities Act 2006

S 5: A right/freedom in Charter that arises/recognises under any other law (international,

common. Constitution. Commonwealth) isn’t abrogated or limited only bc it’s not

included/partly included in the Charter

S 21 Right to liberty and security of person

- (1) Everyone has right to liberty and security

- (2) No arbitrary arrest or detention

- (3) Not be deprived of liberty except on grounds and in accordance with procedures,

established by law

- (4) Must be informed at time of reason and promptly informed about any proceedings

to be brought against

- (5) Person arrested/detained on criminal charge

o (a) Must be promptly brought before court

o (b) Has the right to trial without unreasonable delay

o (c) Must be released if a or b aren’t complied with

- (6) Person awaiting trial mustn’t be automatically detained in custody, but release

may be subject to guarantees to attend

o (a) for trial and

o (b) at any other stage of judicial proceeding and

o (c) if appropriate, for execution of judgement

- (7) any person deprived of liberty by arrest/detention is entitled to apply to court for

declaration/order regarding the lawfulness of detention and the court must
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o (a) make a decision without delay

o (b) order release of person if find detention unlawful

- (8) Person mustn’t be imprisoned only bc of inability to perform a contractual

obligation

S 22 Humane treatment when deprived of liberty

- (1) all persons deprived must be treated with humanity and respect for inherent

dignity of the human person

- (2) an accused person detained/person detained without charge must be segregated from

persons who have been convicted of offences, except where reasonably necessary

- (3) an accused person detained/person detained without charge must be treated in a

way that is appropriate for a person who hasn’t been convicted

S 24 Fair hearing

- (1)  person charged with criminal offence/party to civil proceeding has tight to have

charge/proceeding decided by a competent, independent and impartial court or

tribunal after a fair and public hearing

- (2) despite (1), court or tribunal may exclude members of media organisations/other

persons/general public from all or part of a hearing if permitted to do so by a law

other than this Charter (see Open Courts Act 2013)

- (3) all judgments/decisions made by court or tribunal in criminal/civil proceeding

must be made public unless the best interests of a child otherwise requires or law

other than this Charter otherwise permits

S 25 Rights in criminal proceedings

- (1) person charged with criminal offence has right to be presumed innocent until

proved guilty according to law

- (2) person charged entitled without discrimination to the following minimum

guarantees

o (a) informed promptly and in detail of nature and reason for charge in a language

or, if necessary, a type communication they understand and

o (b) to have adequate time and facilities to prepare defence and to communicate

with a lawyer/adviser they’ve chosen, and

o (c) to be tried without unreasonable delay and
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o (d) be tried in person and to defend personally or through legal assistance chosen

by them or if eligible through legal aid

o (e) be told, if don’t have legal assistance about right to legal aid if eligible and

o (f) to have legal aid provided if interests of justice require it, with costs payable

if eligibility criteria set out in Legal Aid 1978 are met and

o (g) to examine/have examined witnesses against, unless otherwise provided for by

law and

o (h) to obtain the attendance and examination of witnesses on behalf under same

conditions as pros witnesses and

o (i) have free assistance of an interpreter if can’t understand or speak English

o (j) have free assistance of assistance/specialised communication tools/technology

if have communication or speech difficulties that require such assistance and

o (k) not to be compelled to testify against self or to confess guilt

- (3) child charged with criminal offence has right to a procedure that takes account of

age and desirability of promoting the child’s rehabilitation

- (4) any person convicted of a criminal offence has right to have conviction and any

sentence imposed in respect of it reviewed by a higher court in accordance with law

Woolmington v Director of Public Prosecutions 1935

- HOL, Viscount Sankey LC – no matter what the charge or where the trial, the

principle that the pros must prove the guilt of the prisoner is part of the common law

of England and no attempt to whittle it down can be entertained

- set standard for burden of proof in criminal cases

Director of Public Prosecutions Policy, Prosecutorial Discretion

The decision to prosecute

A prosecution may only proceed if;

- There is a reasonable prospect of conviction

- A prosecution is required for the public interest

Reasonable prospect of conviction

- Prosecutors must be satisfied it exists. Factors to which regard should be had in

assessing include:

o Possibility of evidence being excluded
o Any possible line of defence
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o Whether prosecution witnesses are available, competent and compellable
o Credibility and reliability of pros witnesses
o Hoe the witnesses are likely to stand up to giving evidence in court
o Whether any witnesses have a motive for telling less than the whole truth
o Any conflict between eye-witnesses
o Whether there’s reason to suspect a false story may have been concocted
o Reliability of any admissions
o Existence and reliability of any forensic or medical evidence
o Reliability of any identification evidence
o In case of child witness, whether will give sworn evidence, and if not, whether

there’s any evidence which corroborates the child’s evidence
o Any other matter relevant to whether a jury would find the person guilty

Public interest

Prosecutors must consider, dominant consideration

If satisfied reasonable prospect, should proceed unless public factors tending against which

outweigh those in favour, include;

- Seriousness
- Degree of D’s culpability
- Any mitigating or aggravating circumstances
- Youth, age, intelligence, physical health, mental health or special infirmity of D, V or

witness
- D’s antecedents and background
- Staleness of the offense
- Obsolescence or obscurity of the law
- Whether prosecution would be perceived as counter-productive, bring law into

disrepute
- Availability and efficacy of any alternatives to prosecution
- Prevalence of the offence and need for deterrence, personal and general
- Whether consequences of any resulting conviction would be unduly harsh/ oppressive
- Whether offence is of considerable public concern
- Entitlement of state/V/other person or body to criminal compensation, reparation or

forfeiture if prosecution action taken
- Attitude of V to prosecution
- Likely length and expense of trial
- Whether D willing to co-operate in investigation/prosecution of others, or extent to

which has done so
- Likely outcome in event of a finding of guilt having regard to the sentencing options

available to the court
- Special circumstances that would prevent a fair trial from being conducted
- Whether offence only triable on indictment
- Need to maintain public confidence in basic constitutional institutions like Parliament

and courts


