
 

 

Topic 1: Secret Trusts 
 

1. Rule under s. 9 Wills Act 1837 
Any gift disposition must be in writing, singed by the testator and attested by 
two witnesses.  

2. The requirement under s 9 of the Wills Act 1837 does not apply to secret 
trusts 
Requirements for establishing a secret trust (Kasperbauer v Griffiths) 
i. An intention by the testator to create a trust (see also certainties under 

Knight v Knight) 
ii. Communication of the trust to the intended trustee 
iii. Acceptance by the trustee 
iv. Reliance by the testator under the trustee’s acceptance 

3. BoP/SoP  

• The onus is on the person claiming that a trust exists.  

• The standard of proof for establishing the trust is the normal civil 
standard, namely proof on a balance of probabilities (Re Snowden). 

4. Difference between full secret trust and half secret trust 
i. Full secret trust must be communicated + accepted BEFORE death 

whether before or after the signing of the will (Wallgrave v Tebbs).  
ii. Half secret trust must be communicated and accepted before or at the 

same time as will execution (Re Keen) 
o Communication cannot take place after the will’s execution, i.e. 

no future communication 
5. COMMUNICATION: 

i. Scenario 1: property subject to the trust cannot be increased at later date 
(Re Collin Cooper) 

ii. Scenario 2: If anticipated instructions are never given, secret trust 
becomes resulting trust back to the estate (Re Boyes) 

iii. Scenario 3: If instructions included in sealed envelop 
- FST: valid if trustee aware of sealed instructions + accepts (Re Keen) 
- HST: valid ONLY if envelop handed it at the same time as will 

communication.  
iv. Scenario 4: Only certain trustees present during communication:  

- If TIC (different shares in trust property): only those present are 
bound. Others take disposition as gift.   

- If JT (legally 1 owner for example if no words of severance in the 
testamentary provision, i.e. “to be held in equal shares”):  

• If communication is made to 1 before will execution → all 
bound (Re Stead) 

• If communication is made to 1 after will execution → others 
not bound   

6. ACCEPTANCE:  

• Can be express or implied from silence or acquiescence (Mass v 
Cooper). 

• Qualified acquiescence counts as acceptance if relied upon (Mass v 
Cooper). 

7. RELIANCE: 
Testator must act in reliance upon the trustee’s acceptance either by:  

• Leaving the trustee property in their will; or by  



 

 

• Not leaving a will at all (Stickland v Aldridge).  
8. Carrying Out the Secret Trust 

In most cases, the obligation is to make some inter vivos transfer of property 
but in Ottaway v Norman, the doctrine was held to apply equally to an 
obligation to make a will in favour of the secret beneficiary. 

9. SPECIAL ISSUES  
i. Beneficiary pre-deceases the testator (Re Gardner): beneficiary 

obtains an interest in the property at the moment the will is executed, so 
the property goes to the beneficiary’s estate (dehors will theory).  

ii. Trustee and/or beneficiary witnesses the will (Re Young): Witness 
to the will is not allowed to benefit from the will (s. 15 Wills Act 1837). 
- HST: Not a problem. 
- FST: Trustee not really a beneficiary so not a problem. Even if 

beneficiary is witness, argument that FST is dehors the will, so not a 
problem (Re Young).  

iii. Formalities for secret trusts of land:  
- Old law: disposition of law under secret trust must be compliant with 

s.53(1)(b) LPA 1925 (Re Baillie). 
- Oral disposition of bungalow not evidence by signed writing was 

allowed in Ottaway v Norman (although s.53(1)(b) not expressly 
considered).  

- Current state of the law: express trusts must comply with s. 53(1)(b) 
LPA 1925 but secret trusts are constructive trusts so no formalities 
are necessary (s.35(2) LPA 1925) (Kasperbauer v. Griffith) 

iv. Death or Disclaimer by Trustee (Blackwell v Blackwell cf Re 
Maddock) 

• Where a trustee of a half-secret trust dies, the trust still subsists because 
‘equity will not allow a trust to fail for want of a trustee’. As such, the executor 
will carry out the trust if it is possible to prove its terms despite the trustee’s 
death.  

• If a fully secret trustee dies →  The trustee is absolutely entitled to the trust 
property on the face of the will, and as the will cannot vest property in someone 
who has already died, there can be no trust. It was said obiter in the Court of 
Appeal in Re Maddock [1902] 2 Ch 220 (which concerned a fully secret trust), 
that the trust will fail if the secret trustee predeceases the testator or 
disclaims the gift. (In the case of an ordinary gift by will to a person who 
predeceases the testator, the gift normally lapses, i.e. fails.) 

• However, in Blackwell v Blackwell (which concerned a half-secret trust) it 
was said in the House of Lords, also obiter, that the trustee of a fully secret 
trust will not be allowed to defeat the testator’s purpose by renouncing 
the legacy. The latter view seems right in principle, but both judgments make 
equally valid and reasoned arguments.  

  



 

 

 
Topic 2: Private Purpose Trusts, Unincorporated Associations and Charities 

 
Private Purpose Trusts 
 
[Beneficiary principle, exceptions, perpetuities, find solution] 
 

1. A trust must have ascertainable beneficiaries capable of enforcing its terms, i.e. 
a natural or legal person with the right to enforce the trust against the trustees 
Morice v Bishop of Durham (the beneficiary principle). 

2. Private purpose trusts will therefore generally fail because they offend the 
beneficiary principle.  

3. The only 3 exceptions to this rule are set out in Re Endacott: 
i. Erection and maintenance of monuments and graves (Re Hooper) 
ii. Saving of private masses (Bourne v Keane) 
iii. Upkeep of particular animals (Pettingal v Pettingal) 

4. List under Re Endacott is closed.  
5. Courts have never directly enforced a PPT (“trusts of imperfect obligation”) 

against an unwilling trustee (Re Astor).  

• However, a trustee can give an undertaking to the court that they will 
carry out the trust’s terms (Re Thompson). 

6. PPT must come to an end before the common law perpetuity period of 21 years 
expires (otherwise invalid for inalienability) (Saunders v Vautier) 

o Must be expressly stated in the trust cannot be inferred [authority].  
o Trust for the lifetime of a cat (Re Kelly) invalid BUT trust for the 

maintenance of a cat (Re Haines) valid.  
o “As long as the law allows” (Re Hooper), “As long as is legally permitted” 

(Pirbright v Salwey) → allowed.  
o Re Dean: For instance, a trust to feed the testator’s horses and hounds 

for 50 years was upheld in Re Dean, despite the trust potentially 
exceeding the usual perpetuity period of 21 years. However, the court 
did not expressly discuss perpetuity in this case. Despite the decision in 
Re Dean, it seems clear that animals cannot be used as lives in being.  

7. Alternatives to PPT 
o Absolute gift with a purpose (Re Osoba) 
o Charitable trusts (so long as CA 2006 conditions met) 
o Purpose trust (Re Denley) 

- For the benefit of known or ascertainable individuals 
- The purpose benefits the whole class of individuals and is not too 

vague 
- The trust complies with the perpetuity rules 

 

  



 

 

 
Unincorporated Associations 
 
[Definition, beneficiary principle, exceptions, find a solution] 
 

1. Two or more persons bound together for a common, non-business purpose by 
identifiable rules regarding rights, duties, funding and membership (CUCO v 
Burrell).  

2. A trust must have ascertainable beneficiaries capable of enforcing its terms, i.e. 
a natural or legal person with the right to enforce the trust against the trustees 
Morice v Bishop of Durham (the beneficiary principle). 

3. UA do not have legal personality (Leahy v AG for New South Wales) 
4. Trusts/gifts to unincorporated associations will therefore generally offend the 

beneficiary principle.  
5. Upholding theories 

o Immediate outright gift for present members (Label Theory) 
- When: UA name is used as convenient label to save writing out all 

the members’ names in full (Re Grant) 
- What: Members each take a share individually with no obligation to 

the UA (Cocks v Manners) 
- WHEN NOT:  

✓ Changing membership  
✓ Donor’s intentions? (Re Recher) 

o Immediate gift to members subject to contract (Contract Holding 
Theory) [preferred approach in interpreting gifts to clubs] 
- When: UA exists, has clear rules and a gift rather than trust was 

intended (Artistic Upholstery v Art Forma).  
- What: Each member holds their share of the gift according to the 

rules of the UA. Members may only use the gift in accordance with 
the UA’s rules but do not have to follow the purpose for which the 
disposition was made by the donor. Members lose their shares on 
death or resignation, since this is an accretion to the club funds (Re 
Recher). 

- WHEN NOT:  
✓ Members no control over spending the assets 
✓ Members can dissolve the UA and divide the fund 
✓ External control over property dealings and the UA rules 

o Denley purpose trust 
- Application to gift to an unincorporated association (Re Lipinski) 
- When:  

✓ For the benefit of known or ascertainable individuals 
✓ The purpose benefits the whole class of individuals and is not 

too vague 
✓ The trust complies with the perpetuity rules 

6. Trust limited by a purpose [Sanderson’s, Andrews, Osaba, Lipinski] 
Gifts may be made for various stated purposes and these can often be misinterpreted as 
purpose trusts. They are not true purpose trusts, however, and may be distinguished 
through their intention to benefit an ascertainable individual or group of individuals. This 
issue will also be discussed in more detail in Chapter 13. 
If the courts construe the gift as limited and not absolute, the surplus is held on resulting trust 
(see In re Sanderson’s Trust 69 E.R. 1206 and Re Abbott, below). If the courts construe the gift 


