
 

 

Topic 1: Doctrine of precedent 
Stare decisis/binding precedent 

• Distinct characteristic of English legal system being a common law system 

• Means “stand by what has been decided” 

• In essence, once a principle of law has been laid down, future cases with the same 
material facts must be decided in the same way.  

• Contrast with civilian legal systems, where courts concentrate on interpreting 
written codes of the law rather than previous decisions applying the law – there 
previous decisions are examples of the application of codes.  

Types of precedent 
Binding: must be followed 
Persuasive: it will be considered by the later court and may be followed.  
What parts of the judgment are binding 
Ratio decidendi: reason for the decision of case → binding precedent. Is the legal basis 
on which a court decides the decision. Consists of the statement of law applied to the 
material facts of the case.  
Obiter dictum: comments on an area of law which is not necessary for the court to reach 
the decision in case → highly persuasive 

• Statements of law not necessary to the decision 

• Statements of law as the judge would like it to be BUT for the doctrine of precedent 

• Minority/dissenting judgments 
Use of ratios in later cases 
Follow: Where a court considers the facts of a case to be so similar to those facts in an 
earlier case that the law in the earlier case should be followed, it can be said to be 
following the decision. 
Approve: If the court following is a higher court, then the later decision is said to be 
approving the earlier one.  
Apply: Where a court in a later case considers the facts of an earlier case to have 
similarities to those in the case before it and therefore applies the law in that earlier case, 
the later court is said to be applying the earlier decision. 
Reverse: A judgment is reversed if a case goes on appeal and the higher appeal court 
disagreed with the lower court. This has nothing to do with precedent.  
Overrule: A precedent is overruled if a superior court in a later case decides the original 
precedent in a past case is “wrong” and sets a new “correct” precedent instead. The 
original precedent is no longer good law.  
Not follow/disapprove: A later court may simply decide not to follow or to disapprove a 
rule in an earlier case without actually overruling it. This may undermine the authority of 
the precedent and affects its interpretation in other cases. 
Distinguish: A court may avoid following an otherwise binding precedent, if it can 
“distinguish” the earlier case, i.e. by finding a difference in the material facts between the 
two cases.  
Essential requirements in order for the system of precedent to work 

1. Efficient system of law reporting which enables a court to know the details of a 
decision.  

2. A clear hierarchy of laws which enables a court to know by which decisions it is 
bound.  



 

 

Advantages and disadvantages of binding precedent 
Advantages 

• Certainty/predictability of the law 

• Practicality 

• Flexibility in developing the law 

• Adapting to changing circumstances 
Disadvantages 

• Rigidity 

• Potential sacrificed of considerations of wider issues 

• High volume of cases 

• Slowness in adapting the law to practical reality 
Do judges make law? 
Judges do not make law they merely declare it.  
Decisions are based on statements of legal principles, which have always been in 
existence but which do not find the appropriate occasion for its expression until a relevant 
case is brough before a court.  
Conversely, statutes set out the law for the future and rarely have retrospective effect.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

 

Civil Courts 
 

 Supreme Court Court of Appeal High Court 
QBD, Family, Chancery 

High Court 
Divisional Courts 

Precedent Create 
Binds inferior courts 
 
Is bound 
Used to be bound by its own 
decisions 
 
Practice statement (Austin v 
Mayor): although it would treat 
its own previous rulings as 
normally binding, it might depart  
 
In practice extremely reluctant 
 
Anderton v Ryan 
R v Shivpuri (attempt of 
impossible crime) 
 
 

Create 
Binds inferior courts 
 
Is bound 
It is bound by HL and the SC and its 
own previous decisions subject to 
the Young v Bristol exceptions: 
i. Two previous conflicting CoA 

decisions, Court may choose 
between them;  

ii. Need not follow its previous 
decision when it has been 
expressly/impliedly overruled 
by the HoL; 

iii. May decline to follow an earlier 
decision of its own per incuriam 
(sufficiently serious oversight) 

 

Create 
Binds inferior courts 
 
Is bound 
It is bound by the SC, the CoA 
and the Divisional Courts 
 
Not bound by HC cases heard 
by 1 judge 
BUT long line of settled cases 
are highly persuasive (Rylands 
v Fletcher) 

Create 
Binds inferior courts (including 1 
judges of HC) 
 
Is bound 
HC, CoA + own previous decisions 

Appeal  To the SC on a point of law.  
Conditional on permission granted 
by SC or CoA 

1. Appeals made to CoA 
with leave (4 weeks 
from judgment) 
EXCEPT QBDC 

2. Appeals directly to SC 
through leap-frogging 
(parties consent, HC 
Appeal Committee 
grants permission, case 
involves point of general 
public importance) 

 

 
 
 
 


