
1. MPC: Culpability (2.02)
a. Purposely: A person acts purposely with respect to a material element of an offense when:

i. (i)  if the element involves the nature of his conduct or a result thereof, it is his conscious object
to engage in conduct of that nature or to cause such a result; and

ii. (ii)  if the element involves the attendant circumstances, he is aware of the existence of such
circumstances or he believes or hopes that they exist.

b. Knowingly: A person acts knowingly with respect to a material element of an offense when:
i. (i)  if the element involves the nature of his conduct or the attendant circumstances, he is aware

that his conduct is of that nature or that such circumstances exist; and
ii. (ii)  if the element involves a result of his conduct, he is aware that it is practically certain that his

conduct will cause such a result.
c. Recklessly: A person acts recklessly with respect to a material element of an offense when he consciously

disregards a substantial and unjustifiable risk that the material element exists or will result from his
conduct. The risk must be of such a nature and degree that, considering the nature and purpose of the
actor's conduct and the circumstances known to him, its disregard involves a gross deviation from the
standard of conduct that a law-abiding person would observe in the actor's situation.

d. Negligently: A person acts negligently with respect to a material element of an offense when he should be
aware of a substantial and unjustifiable risk that the material element exists or will result from his
conduct. The risk must be of such a nature and degree that the actor's failure to perceive it, considering
the nature and purpose of his conduct and the circumstances known to him, involves a gross deviation
from the standard of care that a reasonable person would observe in the actor's situation.

e. Extreme Recklessness: An extreme indifference about the value of human life
2. Actus Reus + Mens Rea + (Attendant Circumstances *if present; if not then don’t

need*) = Concurrence

a.
b. Actus Reus (AR): voluntary physical act or omission
c. Mens Rea (MR): mental state; “guilty mind” (culpability/mental state you had when the crime was

committed); criminal intent
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4. California: Homicide
a. Issue: Whether Killer is guilty of criminal homicide?
b. **what separates murder from manslaughter = malice aforethought**

i. Malice Aforethought: can be established in 3 different ways:
1. Intent to kill; OR
2. Intent to cause serious bodily harm; OR
3. A reckless indifference to an unjustifiably high risk to human life

ii. Advocate Provocation: overrides malice aforethought. Advocate provocation →
voluntary manslaughter

1. (1) D was in fact provoked, and the provocation was enough to cause sudden and
intense passion in the mind of an ordinary person, such that it would cause him/her
to lose self control

2. (2) D didn’t cool off between the provocation and killing, AND there wasn’t
sufficient time for cool off

3. ***words ARE NOT enough for advocate provocation***
c. Murder:

i. 1st Degree: the killing was willful, deliberate, AND premeditated
1. Killing must be willful, deliberate, AND premeditated to be 1st degree murder.

a. Willful: intent to kill

b. Deliberate: the decision to kill--the formation of this--was a rational one
rather than an emotional one; cold, calculated, judgment (which can happen
in a short amount of time)

c. Premeditated: when a person considers it before taking action
2. To constitute 1st degree murder in CA, the actor must unlawfully kill another with

malice aforethought.
a. Malice aforethought may be shown as with the intent to kill, cause great

bodily harm, or extreme indifference to human life
i. Killing is willful if actor had the intent to kill

ii. It is deliberate if made decision to kill was made in a cool and
dispassionate manner

iii. It is Premeditated if decision to kill was made beforehand
ii. 2nd Degree: if the killing wasn’t willful, deliberate, OR premeditated

iii. Felony Murder: a killing that occurs in the midst of an inherently
dangerous felony that is being committed (burglary, arson, robbery,
etc.)

1. → automatically gets you 2nd Degree Murder because of
“merger” limitation

2. Proximate Cause Approach:
a. As long as there’s a logical connection between the felony &

the death, can use the felony murder rule
3. “Redline” Rule:

a. D isn’t liable for the death of a co-felon
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5. MPC: Homicide (2.01)
a. Murder (Sec. 187)

i. Purposefully OR Knowingly OR Extreme Recklessness
b. Manslaughter (Sec. 192)

i. Recklessness OR
1. If can show murder under extreme mental or emotional disturbance to

where there’s a reasonable explanation or excuse (= a defense)
a. (1) Was the D extremely mentally or emotionally disturbed?

AND
b. (2) Whether there was a reasonable explanation or excuse

for the extreme emotional disturbance?
i. (a) What did D believe was going on at the time of the

killing?; AND (b) And would a reasonable person
believing what the D did at the time make the act that
the D did?

c. **if yes to (1) AND all (2a & b) = defense applies; if no to ANY of part
of them, defense doesn’t apply**

c. Negligent Homicide:
i. Negligence

1. Failed to be aware of a risk you should’ve been aware of

d.
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iv. The fraud must not be of the act itself, but what’s behind the act (CA
266(c))

1. Ex: I tell you that if you’ll have sex with me, you’ll be cured of ___ disease
i. Affirmative Consent: Were there signs to reasonably believe that a person did want to have sex?

j. CA Rape Statute: 261
i. (a) Rape is an act of sexual intercourse accomplished with a person not the spouse of the

perpetrator, under any of the following circumstances:
1. (1) Where a person is incapable, because of a mental disorder or developmental or

physical disability, of giving legal consent, and this is known or reasonably should be
known to the person committing the act.

2. (2) Where it is accomplished against a person's will by means of force, violence,
duress, menace, or fear of immediate and unlawful bodily injury on the person or
another.

3. (3) Where a person is prevented from resisting by any intoxicating or anesthetic
substance, or any controlled substance, and this condition was known, or reasonably
should have been known by the accused.

4. (4) Where a person is at the time unconscious of the nature of the act, and this is
known to the accused:

a. (a) Was unconscious or asleep.
b. (b) Was not aware, knowing, perceiving, or cognizant that the act occurred.
c. (c) Was not aware, knowing, perceiving, or cognizant of the essential

characteristics of the act due to the perpetrator's fraud in fact.
d. (d) Was not aware, knowing, perceiving, or cognizant of the essential

characteristics of the act due to the perpetrator's fraudulent representation that the
sexual penetration served a professional purpose when it served no professional
purpose.

5. (5) Where a person submits under the belief that the person committing the act is
someone known to the victim other than the accused, and this belief is induced by
any artifice, pretense, or concealment practiced by the accused, with intent to induce
the belief.

6. (6) Where the act is accomplished against the victim's will by threatening to retaliate
in the future against the victim or any other person, and there is a reasonable
possibility that the perpetrator will execute the threat.

a. Threatening to Retaliate: a threat to kidnap or falsely imprison, or to inflict
extreme pain, serious bodily injury, or death.

ii. (b) “Duress” means a direct or implied threat of force, violence, danger, or retribution
sufficient to coerce a reasonable person of ordinary susceptibilities to perform an act which
otherwise would not have been performed, or acquiesce in an act to which one otherwise would
not have submitted. The total circumstances, including the age of the victim, and his or her
relationship to the defendant, are factors to consider in appraising the existence of duress.

k. CA Rape of a Spouse: 262
i. Same exact definitions & elements as 261

l. CA Consent: 261.6
i. "Consent" shall be defined to mean positive cooperation in act or attitude pursuant to an

exercise of free will. The person must act freely and voluntarily and have knowledge of the
nature of the act or transaction involved.
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ii. (2) The use of deadly force is not justifiable under this Section unless the actor believes that
such force is necessary to protect himself against death, serious bodily injury, kidnapping or
sexual intercourse compelled by force or threat; nor is it justifiable if:

1. (i)  the actor, with the purpose of causing death or serious bodily injury, provoked
the use of force against himself in the same encounter; OR

2. (ii)  the actor knows that he can avoid the necessity of using such force with complete
safety by retreating or by surrendering possession of a thing to a person asserting a
claim of right thereto or by complying with a demand that he abstain from any action that
he has no duty to take, except that:

a. (A) the actor is not obliged to retreat from his dwelling or place of work,
unless he was the initial aggressor or is assailed in his place of work by another
person whose place of work the actor knows it to be

b. Duty to Retreat: must retreat if possible--requires knowledge that you can
escape

e. “Imperfect” Self-Defense: If the belief exists, but it’s objectively unreasonable
i. Ex: D is deemed to have acted without malice and can’t be convicted of murder (negates mens rea

element required for murder)
8. Other Defenses:

a. Defense of Others: same as MPC Self-Defense, but for another person

i. MPC 3.05
1. (1a) the actor would be justified in using such force to protect himself against the injury

he believes to be threatened to the person whom he seeks to protect; AND
2. (1b) under the circumstances as the actor believes them to be, the person whom he

seeks to protect would be justified in using such protective force; AND
a. “As the actor believes them to be” = a reasonable belief

3. (1c) the actor believes that his intervention is necessary for the protection of such
other person.

4. (2a) when the actor would be obliged to retreat, to surrender the possession of a
thing or to comply with a demand before using force in self-protection, he is not
obliged to do so before using force for the protection of another person, unless he knows
that he can thereby secure the complete safety of such other person; AND

5. (2b) when the person whom the actor seeks to protect would be obliged to retreat, to
surrender the possession of a thing or to comply with a demand if he knew that he
could obtain complete safety by so doing, the actor is obliged to try to cause him to do
so before using force in his protection if the actor knows that he can obtain complete
safety in that way; AND

6. (2c) neither the actor nor the person whom he seeks to protect is obliged to retreat
when in the other's dwelling or place of work to any greater extent than in his own.

ii. CA: 5.05: same as CA self-defense statute
iii. **MPC: fetus DOES NOT = a person; CA: fetus DOES = a person**

b. Defense of Habitation: your ability to use force against someone else when they’re intruding on
your property

i. MPC: 3.06
1. (1) The use of force upon or toward the person of another is justifiable when the actor

believes that such force is immediately necessary:
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