
Human Rights 
Topic 1: Procedural Analysis 

 
The HRA 1998 has incorporated the ECHR into English law.  
s 2(1) HRA 1998 creates a duty for UK courts and tribunals to take into account 
ECHR judgments and decisions.  
 
1. Standing  

• Section 7(1) of the HRA 1998 (Article 34 ECHR): “any person, NGO or group 
of individuals claiming to be a victim of a violation” can bring an application 
against a state before the ECtHR.  

• Section 7(7) of the HRA 1998 provides that the term “victim” has the same 
meaning as that under Article 34 of the ECHR. Applicants must show they are 
directly affected by the state action or inaction in order to be a victim for the 
purposes of Article 34 (Klass v Germany). 

• Applicants must be a “person” in a legal sense and therefore can be natural or 
legal persons, such as corporate bodies (The Sunday Times v UK) and certain 
other organisations with legal personality, including trade unions and political 
parties.  

 
2. Defendant public authority  

• Article 6(1) HRA 1988 imposes legal duties only on a “public authority”. 

• Article 6 recognises three types of bodies: (i) core public authorities [section 
6(1)]; (ii) functional;/hybrid public authorities [section 6(3)(b)]; and (iii) private 
bodies [section 6(5)].  

• What qualifies as a core public authority?  
o White Paper, “Rights Brought Home”: “Examples of persons or 

organisations whose acts or omissions it is intended should be able to 
be challenges include central government (including executive 
agencies); local government; the police; immigration officers; prisons; 
courts and tribunals themselves, and to the extent that they are 
exercising public functions, companies responsible for areas of activity 
which were previously within the public sector, such as the privatised 
utilities”. 

o Aston Cantlow and Wilmcote with Billesley Parochial Church 
Council v Wallbank: Lord Nicholls suggested that the phrase “public 
authority” is “essentially a reference to a body whose nature is 
governmental in a broad sense”. Factors to be considered in determining 
whether a body is a “core” public authority:  
i. Possession of special powers;  
ii. Democratic accountability;  
iii. Public funding in whole/in part;  
iv. An obligation to act only in the public interest;  
v. A statutory constitution.  

3. Jurisdiction 

• Violation occurring within the UK jurisdiction and control (Article 1 ECHR + Al-
Skeini v UK). 

• There is no requirement of citizenship of a signatory state. The test is whether 
the person is within the jurisdiction of the state.  



• [Something more here?].Is it relevant that the Applicant’s kids are not in an area 
controlled by the UK state, or is the engagement of the right specific to the 
Applicant?  

 
4. Time-limit 

• Actions under the HRA 1998 must be commenced within one year of the date 
of the act complained of (section 7(5) HRA 1998).  

  



Human Rights 
Topic 2: Unlawfulness under domestic law 

 
1. Any violation of the ECHR is not automatically unlawful domestically.  
2. Section 6(1) of the HRA 1998 makes it “unlawful for a public authority to act in 

a way which is incompatible with [ECHR] rights”. 
3. However, a public authority will not breath the obligation imposed by s 6(1), if:  

• It is required by primary legislation to so act (6(2)(a)); 

• It is acting so as to give effect to or enforce incompatible primary or 
substance legislation (6(2)(b)).  

4. A violation of an ECHR right will only become unlawful domestically if a section 
6(2) defence is unavailable. Then, consider issue of default liability under 6(1) 
HRA (see below).  

5. Section 3(1) HRA states that legislation must be interpreted in a way 
compatible with ECHR rights “in so far as it is possible to do so”.  

• R v A (CSH): s 41 of the Youth Justice and Criminal Evidence Act 1999 was 
designed to restrict the circumstances in which evidence and questioning 
about a complainant’s prior sexual history in trials concerning sexual 
offences could be permitted. The issue was whether this new provisions 
prejudiced the D’s rights to fair trial.  

o Lord Steyn: courts should use interpretative power even if there is 
no ambiguity in the statute and even if re-interpretation appears 
linguistically strained. DoI should be a means of last resort.  

o Lord Hope: court cannot act as legislators.  

• Ghaidan v Godin Mendoza: “Spouse” in the Housing Act 1988 was held to 
mean “a relationship of sexual and social intimacy” and could therefore be 
reinterpreted to include homosexual partners.  

• Re S and Re W: The CoA had introduced a “starring” system, which 
imposed milestones on local authorities that exceeded the provisions of the 
Children Act 1989.  

o Lord Nicholls: courts must be very mindful of their outer limits; the 
HRA reserves the amendment of primary legislation to the 
Parliament. Consider whether any departure from grammatical 
interpretation has important practical repercussions which the court 
is not equipped to evaluate.  

• Bellinger v Bellinger: “Female” in s 11(c) Matrimonial Causes Act 1973 
could not be reinterpreted to include males who had undergone gender 
reassignment surgery because of the wider implications for the law of the 
concept of marriage, which is a legislative matter for Parliament alone.  

6. Make suggestion on how court may use its interpretative powers to “read down” 
the necessary words.  

7. If the courts feel unable to make a compatible s 3(1) interpretation, then they 
will make a s 4 Declaration of Incompatibility (“DOI”). 

8. Types of remedies available depending on the course of action 

• If no s 6(2) defence available 
o Section 8(1) provides that where a court or tribunal finds than an 

act of a public authority is unlawful, contrary to s 6(1) of the HRA, 
it my grant such remedy as it considers “just and appropriate”.  

o Normal remedies include: damages, declarations, injunctions and 
the prerogative orders.  



• If 6(2) defence available 
o s 3 Statutory interpretation 

- Adopt a s 3 interpretation of relevant law 
o s 4 DOI 

- Courts have no power to strike down primary legislation 
incompatible with ECHR rights, in light of the principle of 
parliamentary sovereignty.  

- However, courts may make a declaration that a particular 
provisions is incompatible with an ECHR right: (i) s 4(2) for 
primary legislation; and (ii) s 4(4) for subordinate legislation.  

- Only the High Court and appellate courts have the power to 
make such declarations of incompatibility (s 4(5)). 

- The country court, tribunals, Crown Court and magistrates’ 
courts cannot make declarations although they can hear 
argument on the ECHR.  

- Section 10(2) of the HRA 1988 provides that, in response to 
a DOI, the relevant ministers may take expedited “remedial 
action” to amend the relevant legislation as necessary to 
remove the incompatibility.  

9.  Courses of action available:  
i. Bring legal proceedings against the authority (sword). 
ii. Rely on ECHR rights in any legal proceedings brought against you 

(shield). 
 
 
 
 
 
 
 
 

  



Human Rights 
Article 5 

 
Article 5(1) – DEPRIVATION OF LIBERTY 
What qualifies as deprivation of liberty 
Article 5 not engaged in mere restrictions of liberty (Engel v. Netherlands). 
Relevant legal test under Guzzardi v Italy (and Austin v UK): 

• Difference between deprivation of and restriction upon liberty is one of degree 
of intensity.  

• The starting point of the analysis being the “concrete situation of the person” in 
relation to which “a whole range of criteria such as the type, duration, effect and 
manner of implementation of the measure in question to be taken account”.  

 
When is deprivation of liberty justified (2 cumulative conditions) 
Condition 1:  The action falls within one of the permissible limitations under 
Article 5(1)(a) to (f)  
 
5(1)(c) 
Arrest and detention on reasonable suspicion of having committed an offence.  
Reasonable suspicion defined as: evidence of “facts or information which would 
satisfy an objective observer that the person concerned may have committed the 
offence” (Fox, Campbell and Hartley v UK), otherwise put tangible objective 
evidence to justify the arrest.  
 
Condition 2: The action is in accordance with a procedure prescribed by law  
Sunday Times v UK: (a) legal basis for the interference with a right; (b) relevant law 
must be sufficiently accessible; and (c) relevant law must be formulated with sufficient 
precision to enable the citizen to regulate their conduct.  
 
Gillan & Quinton v UK: the legal authority should be sufficiently narrowly prescribed 
in order to prevent arbitrary abuse of power.  

  
Article 5(2) – NOT BEING TOLD REASONS FOR ARREST 
Article 5(2) of the ECHR requires that an arrested person be informed promptly and 
clearly (in language they understand) of the reasons for their arrest and any charge 
against them.  
 
Fox, Campbell and Hartley v UK: simply informing someone at the time of their arrest 
that they were being arrested on suspicion of being a terrorist, which was a broad 
allegation, did not satisfy this part of the article. However, subsequent questioning in 
relation to specific offences did provide enough detail for the person questioned to 
understand why they were arrested, thereby satisfying the requirements of article 5(2). 
 
 
  


