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Federal judicial review 
The decision 
 1. What decision has been made? 
 2. Who made the decision? 
 3. Under what Act, and which specific provision? 
 4. What is the outcome sought? 
Justiciability 
 5. Is the matter justiciable? 
Jurisdiction  
 6. Is there jurisdiction under the ADJR Act? 

 7. Is there jurisdiction under the original jurisdiction of the Federal Court (Judiciary Act)? 
 8. Joining applications under ADJR Act and Judiciary Act  
 9. Is there jurisdiction under the Constitution? 

10. Which jurisdiction? 
Standing 
 11. What remedy is being sought?  
 12. Standing under the ADJR Act 
 13. Common law standing (i.e. under the Constitution and the Judiciary Act) 
Grounds – Acting without legal authority 
 14. Which provisions of the ADJR Act? 
 15. What was the purported source of the decision-maker’s power to act/decide and the scope of that power? 
Grounds – Improper purpose 
 16. Which provisions of the ADJR Act? 
 17. What was the authorised legislative purpose? 
 18. Was the exercise of power for an improper purpose? 
 19. Was the unauthorised purpose a substantial purpose for the exercise of power? 
Grounds – Delegation/Agency 
 20. Which provisions of the ADJR Act? 
 21. Is delegation expressly permitted by the statute? 
 22. Is agency permitted? 
Grounds – Application of unlawful policy 
 23. Which provisions of the ADJR Act? 
 24. Was the policy unlawful? 
Grounds – Inflexible application of policy  
 25. Which provisions of the ADJR Act? 
 26. Was application of the policy inflexible? 
Grounds – Acting under dictation 
 27. Which provisions of the ADJR Act? 
 28. Was there automatic obedience to the pronouncement or direction of another person in making their 

decision?  
Grounds – Procedural fairness  
 29. Which provisions of the ADJR Act? 
 30. Is there a duty to accord with procedural fairness? 
 31. Has the duty to accord with procedural fairness been excluded? 
 32. What is the content of procedural fairness – General principles 
 33. What is the content of procedural fairness – Hearing rule 
 34. What is the content of procedural fairness – Bias rule 
Grounds – Objective jurisdictional facts 
 35. Which provisions of the ADJR Act? 
 36. Was an objective jurisdictional fact a condition precedent to the power/decision? 
 37. Did the fact exist at the time the decision was made? 
Grounds – Subjective jurisdictional facts 
 38. Which provisions of the ADJR Act? 
 39. Is the power conditioned on forming a state of mind as to the existence of a certain fact? 
 40. Was the state of mind formed through illogical or irrational reasoning? 
Grounds – Failure to take into account relevant considerations  
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 41. Which provisions of the ADJR Act? 

 42. Was the decision-maker bound to take the consideration into account? 
 43. Was the consideration taken into account? 
 44. Should relief be refused on discretionary grounds? 
Grounds – Taking into account irrelevant considerations 
 45. Which provisions of the ADJR Act? 
 46. Was the consideration an irrelevant consideration which the decision-maker was obliged not to take into 

account? 
 47. Did the decision-maker take into account an irrelevant consideration? 
 48. Should relief be refused on discretionary grounds? 
Grounds - Unreasonableness 
 49. Which provisions of the ADJR Act? 
 50. What is the standard of reasonableness? 
 51. Was the making of the decision unreasonable? 

52. Importance of reasons? 
53. Substantive or procedural power? 

Grounds – Error of Law 
 54. Which provisions of the ADJR Act? 
 55. Was there an error of law? 
 56. Did the error of law amount to a jurisdictional error? 
 57. If the error is a non-jurisdictional error, does that error appear on the face of the record? 
Effect of breach  
 58. Is there a jurisdictional error? 
 59. What is the effect of finding that a decision was infected with jurisdictional error? 
 60. What is the effect of finding that the breach was not invalid? 
Remedies available  
 61. What remedies are available under Constitution s 75(v) and Judiciary Act s 39B(1)? 
 62. What remedies are available under the ADJR Act? 
Privative/no invalidity clauses 
 63. What is the protection purportedly afforded by the privative clause? 
 64. Does the decision in question fall under the protection afforded? 
 65. Does the privative clause go beyond what is Constitutionally allowed? 
 66. What is the effect of non-invalidity clauses? 
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Federal judicial review 
Duty and jurisdiction of the court to review administrative action do not go beyond the declaration and enforcing of the 
law which determines the limits and governs the exercise of the repository’s power; Court has no jurisdiction simply to 
cure administrative injustice or error; Merits of administrative action, to the extent they can be distinguished from 
legality, are for the repository of the relevant power; Courts above all other institutions of government have a duty to 
uphold and apply the law which recognises the autonomy of the three branches of government within their respective 
spheres of competence and which recognises the legal effectiveness of the due exercise of power by the Executive 
Government and other repositories of administrative power (AG (NSW) v Quinn – Brennan J) 
Court is not concerned with, and expresses no view about, the merits of the decision made by the Minister; Function of 
judicial review is to ensure that the Government operates according to law, that powers conferred on Ministers and 
public officials by statute are exercised within the legal limits fixed by Parliament; One of the foundations of our 
democratic society that the courts perform this supervisory role, and do so independently of Government and immune 
from political pressure (Barwon Prison Case (Vic case)) 
 
The decision 
 1. What decision has been made? 
 a. Read the facts 

 
 2. Who made the decision? 
 a. Read the facts 

 
 3. Under what Act, and which specific provision? 
 a. Read the facts and legislation  

 
 4. What is the outcome sought? 
 a. Read the facts 

 
Justiciability 
 5. Is the matter justiciable? 
 a. Decisions involving complex policy questions beyond review of the Court (MAHE v Peko-Wallsend) 

i. Even though there may be matters that involve policy choices, this does not mean that they 
are not justiciable (M70)  

b. Mere fact that a decision is made in exercise of prerogative power is not enough to establish that the 
matter is not justiciable (CCSU) 

c. Making of treaties, defence, prerogative of mercy, grant of honours, dissolution of Parliament and the 
appointment of Ministers are not susceptible of judicial review (CCSU) 

d. As a threshold requirement, the Minister’s decision must give rise to a ‘matter’ that is justiciable 
(McBain) 

e. A matter involves the existence of a controversy affecting an individual’s immediate right, duty or 
liability to be established by the determination of the court, with hypothetical issues not regarded as 
justiciable (MAHE v Peko; McBain) 

f. A matter is justiciable if it is ‘fit or appropriate for judicial determination or evaluation’  
 

Jurisdiction  
 6. Is there jurisdiction under the ADJR Act? 

 S 8: Federal Court has jurisdiction to hear and determine applications made to the Federal Court under this 
Act 
S 5: A person who is aggrieved by a decision to which this Act applies that is made after the commencement of 
this Act may apply to the Federal Court for an order of review in respect of the decision on any one or more of 
the following grounds 

a. S 3(1) Decision to which this Act applies means decision of an administrative character made, 
proposed to be made, or required to be made under an enactment 

i. S 3(2) Examples of decision 
1. A reference to the making of a decision includes a reference to: 
2. (a) making, suspending, revoking or refusing to make an order, award or 

determination; 
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3. (b) giving, suspending, revoking or refusing to issue a licence; 
4. (c) issuing, suspending, revoking or refusing to issue a licence, authority or other 

instrument; o (d) imposing a condition or restriction; 
5. (e) making a declaration, demand or requirement; 
6. (f) retaining, or refusing to deliver up, an article; or 
7. (g) doing or refusing to do any other act or thing; 
8. and a reference to a failure to make a decision shall be construed accordingly 

ii. Decision not to be interpreted narrowly (Bond) 
iii. Reviewable decision is one which a statute requires or authorises rather than merely a step 

taken in the course of reasoning (Bond) 
iv. A determination effectively resolving an actual substantive issue (Bond) 
v. Has the character/quality of finality (Bond) 

vi. Conclusion reached as a step along the way in a course of reasoning not a decision unless the 
statute provided for the making of a finding or ruling on that point so that the decision, 
though intermediate, may accurately be described as a decision under an enactment (Bond) 

vii. Decision that is substantive, determinate and final (Bond) 
viii. S 3(3) Where provision is made by an enactment for the making of a report or 

recommendation before a decision is made in the exercise of a power under that enactment 
or under another law, the making of such a repot or recommendation shall itself be deemed 
to be the making of a decision  

b. S 3(1) An enactment is an Act other than [the excluded Acts in that section] 
i. Limb 1: Decision must be expressly or impliedly required or authorised by the enactment 

(Griffith Uni v Tang) 
ii. Limb 2: Decision must itself confer, alter or otherwise affect legal rights or obligations (Griffith 

Uni v Tang) 
iii. If the decision derives its capacity to bind from contract or some other private law source, 

then the decision is not made under the enactment (Griffith Uni v Tang)  
iv. A statutory grant of a bare capacity to contract does not suffice to endow subsequent 

contracts with the character of having been made under that enactment (Griffith Uni v Tang) 
v. Will be sufficient that the enactment requires or authorises decisions from which new rights 

or obligations arise (Griffith Uni v Tang) 
vi. WEA’s power to grant approval under the Wheat Marketing Act could not be exercised 

without first obtaining AWBI’s written consent (NEAT) 
1. Regardless of the significance afforded to AWBI’s decision under the Wheat 

Marketing Act, AWBI’s authority to make the decision was not conferred by that Act  
2. AWBI’s power to make a decision derived from AWB’s incorporation under the 

corporations law 
vii. HWA not excluded in the definition of an enactment 

c. Administrative character? 
i. If not legislative, not judicial, it is administrative i.e. determinate of a private right (Griffith Uni 

v Tang) 
ii. NEAT: exclusion of decisions of a legislative or judicial character 

S 3(2) Exclusions 
d. Schedule 1 Acts 
e. Decisions by the Governor General 
f. HWA is not included in the Schedule 1 Acts, and the decision is not made by the Governor-General  

S 6(1) Similar to s 5(1), an aggrieved person can seek review of conduct engaged in for the making of a 
decision to which the Act applies (go through requirements above)  

a. Conduct points to action taken, rather than a decision made, for the purpose of making a reviewable 
decision (Bond) 

b. Conduct must be procedural and not substantive (or merely finding of fact) (Bond) 
i. Generally does not include finding of fact and inferences from findings of fact unless what is 

alleged is some breach of procedural requirements in the course of the conduct involved in 
reaching the relevant conclusion  

c. Cannot be merely a step in the process of reasoning (Bond) 
i. Tribunal’s finding that Bond would not be found to be a fit and proper person to hold a 

broadcasting license was not procedural and was no more than a step in the Tribunal’s 


