
LAWS5001 TORTS EXAM CASE NOTES 

 

1. SCOPE OF TORT LAW 

 

Torts: compensation for loss; Contracts: secure the performance of agreements; 

Criminal Law: to punish and deter wrongdoers. 

 

Trespass and action on the case 

Direct and Indirect 

Intent or negligence? 

What is the current state of Australian law? 

 

Tort requires intentional wrongdoing or negligence. Exceptions: strict liability at 

common law of the creator of a private nuisance and strict liability under statute of 

aircraft operators for damage to persons or property on the surface. 

 

Some judges have referred to availability of third party insurance as a reason for 

assigning liability. Torts aim to transfer a loss. Important question is should law be 

fashioned in a way to ensure that losses are spread and to maximize economic 

efficiency? Can’t possibly eliminate all loss, but should tort law be set up so the cost 

of prevention is less than the cost of loss or damage occurring? Eg employers have 

almost strict liability because they are better set up to stop accidents happening in the 

first place, spread losses incurred and insure against accident. 

 

Physical trespass: onus of disproof is on defendant, not plaintiff. Motor accidents are 

always run as negiglience claims 

 

A case study 

 

Ollier v Magnetic Island Country Club [2004]; special leave refused [2005] 

Plaintiff suffered brain damage after being struck on the head with a golf ball by the 

second defendant (Mark Shanahan). Judge found negligence against second 

defendant, rejecting defence the plaintiff had voluntarily assumed risk (being struck 

by the following player is not a risk inherent in golf). Rejected negligence claim 

against country club (did not breach duty of care). 

 

No need for plaintiff to undertake burden of proving negligence. (McHale v Watson 

(1964) Justice Windeyer doubted that plaintiff ever had to prove negligent. 

Considered open question in Platt v Nutt (1988) 

 

Limitation of actions 

 

Engert v Sydney Ferries Corporation [2009] 

Plaintiff was onboard one of two ferries that collided in the harbor. Two year 

limitation period for personal injury or death from a maritime accident where the 

claim is against the owner of a vessel the plaintiff was not a passenger. (Statute 

barred). Discretion granted to extend limitation to find justice, plaintiff’s solicitor had 

to pay all costs, including those of plaintiff. 

 

  



Transborder considerations 

 

Lex loci delicit: law of the place where the tort was committed. Every case is 

contained within a single legal system. Liability in tort is government by the place the 

tort was committed 

 

Case: John Pfeiffer v Rogerson (2000) 

ACT carpenter was injured while working over the border in NSW, where damages 

significantly less. High court said no exceptions. Was run as tort case only. Now 

workers comp will run cases concurrently in tort and contract. 

 

2. HISTORICAL BACKGROUND AND 3. TRESPASS TO THE PERSON 

 

13
th

/14
th

 century 

 

Trespass by force of arms/trespass vi et armis 

Direct, immediate, actionable without proof of material loss. Salmond on the Law of 

Torts says: “An injury is said to be direct when it follows so immediately upon the act 

of the defendant that it may be termed part of that act.” 

 

Trespass on the case/ action on the case 

Indirect, a consequence of the defendant’s act, requires proof of material loss or 

damage. Salmond on the Law of Torts says: “By reason of some obvious and visible 

intervening cause, it is regarded, not as part of the defendant’s act, but merely as a 

consequence of it.” 

 

Translation to modern law: Direct: actionable without proof of material loss. Indirect: 

requires proof of material loss or damage. 

 

Trespass and action on the case: historical distinction 

 

Case: Reynolds v Clarke (1725) 

Lord Raymond: “we must keep up the boundaries of actions, otherwise we shall 

introduce the utmost confusion”. 

 

Case: Scott v Shepherd (1773) 

Procedural rules didn’t allow for a plaintiff to plead more than one cause of action – 

had to pick case or trespass. Defendant threw a lighted squib through a crowded 

market place, Yates and Willis passed it on to avoid damage to their gingerbread 

stands, hit Scott in the face and he lost an eye. Justice Blackstone dissented: said 

direct tortious action ended when Shepherd’s throw was completed. But Chief Justice 

de Grey said it was the direct and immediate action of Shepherd. Intervention of free 

agent makes a difference, but Willis and Yates not free agents, acting under 

compulsive necessity. 

 

Case: Bird v Holbrook (1828) 

Plaintiff entered defendant’s walled flower garden to retrieve a stray pea-hen and was 

struck in the leg by a spring gun set by the defendant to catch flower thieves. 

Defendant liable in action on the case because injury indirect consequence of the act 

(indirect injury caused intentionally). 



 

Case: Sharrod v The London and North Western Railway Company (1849) 

Authority case for employer vicarious liability. Train hit and killed plaintiff’s cows. 

Plaintiff framed claim against employer of train driver as direct trespass when it 

should have been action on the case and the claim was thrown out. 

 

Case: Hutchins v Maughan[1947] 

Two of the plaintiff’s sheepdogs died after eating poison baits laid by defendant. 

Claim in trespass not maintainable because the interference with the plaintiff did not 

follow immediately after the defendant’s act, therefore the injury was consequential 

not direct. Before plaintiff could suffer an injury, he had to intervene by bringing his 

dogs onto the land. 

 

Rule in Williams v Holland 

Trespass or an action on the case is maintainable for direct injury caused negligently. 

But only trespass is maintainable for direct injury caused intentionally. Indirect injury 

caused intentionally (Bird v Holbrook) only action on the case is maintainable. 

 

Case: Williams v Holland (1833) 

Horse and cart collision, defendant’s driving damaged plaintiff’s cart and injured his 

son and daughter. Framed case in action on the case, injury was direct. Court of 

Common Pleas maintained that the plaintiff can make the negligence the ground of 

the claim and declare in case, even if injury was direct. 

 

Case: Elliot v Barnes (1951) 

NSWSC Described Williams v Holland (UK) as “good law” and “good common 

sense”. Limitation was four years for trespass and six years for action on the case. 

Highway collision on a NSW highway. Plaintiff made claim after four years for 

trespass, but before six years and was allowed to ground the claim in negligence and 

entitled to maintain an action on the case. 

 

Fault in trespass 

 

19
th

 century fault became an essential element of trespass (intentional wrongdoing or 

negligence) as it is in almost every action on the case (except strict liability issues). In 

earlier times, the view was compensation must be made to a person injured, otherwise 

mass violence would ensue. The only defence to trespass pre-19
th

 century was 

absolute inevitability. Changing views about what is inevitable led to a reduction in 

the standards. 

 

Case: Case of Thorns (1466) 

Claim liable in trespass for trimmed thorns that dropped onto plaintiff’s land as well 

as defendant entering his neighbour’s land to retrieve the thorns. Demonstrates strict 

liability in early times. 

 

Case: Weaver v Ward (1616) 

No claim in trespass without fault by defendant. Defendant shot plaintiff during 

military training exercise in London. Found plaintiff’s actions made the injury 

inevitable and the defendant was utterly without fault. 

 



Case: Stanley v Powell [1981] 

“A trespass to the person is not actionable if it be neither intentional nor the result of 

negligence”. 

 

Onus of proof of fault 

 

Standard of proof is always balance of probabilities in tort law 

 

Trespass (direct, intentional injury) 

 Plaintiff must first establish trespassory act attributable to defendant (Platt v 

Nutt) 

 Onus of disproof is on the defendant (Blacker v Waters, McHale v Watson) 

 Except on highway where onus of proof is on plaintiff (Venning v Chin) 

 

Action on the case (indirect injury or modern tort of negligence (even if direct)) 

 Onus of proof on the plaintiff to prove defendant’s fault 

 

Compared to modern English law (Fowler v Laming) that in all circumstances the 

onus of proof is on the plaintiff to prove the defendant’s fault. In Australian law, the 

defendant shot the plaintiff is enough. In the UK it needs to be the defendant shot the 

plaintiff because [insert intent or negligence here]. 

 

In Platt v Nutt Kirby P said Fowler v Laming principle should be followed in 

Australia. Other two judges observed there is much to be said about the traditional 

view applied in Blacker v Waters (1928). 

 

Case: Blacker v Waters (1928) 

Plaintiff injured in the eye by a fragment of lead of a bullet fired from the defendant’s 

gun which he fired in a shooting gallery. Trespassory act established, burden of 

disproof on defendant. 

 

Case: McHale v Watson (1964) 

12yo defendant hit 9yo plaintiff with a dart. Negligence claim that found standard of 

care owed by a minor was of a different standard of care to that owed by an adult in a 

similar situation. 

 

Case: Venning v Chin (1974) 

Woman hit by a car while crossing the road. Onus of proof is on plaintiff to prove 

fault in highway cases, while onus of proof is on generally on the defendant to 

disprove fault in trespass cases. Also authority case for negligent trespass (direct 

injury) cases in Australia. 

 

Case: Fowler v Lanning [1959] 

Onus of proof on plaintiff to prove defendant’s fault in trespass claims. Woman had 

an operation which made her disease even worse. Claims she wasn’t informed 

sufficiently about the risks of the operation. 

 

Case: Platt v Nutt (1988) 

Plaintiff’s hand injured when her son-in-law (who had recently separated from her 

daughter) slammed glass door shut on her. Onus of proof for trespassory act is distinct 



from onus of proof of fault. Plaintiff failed to establish her injury resulted from the act 

of the appellant.  

 

This case also stated the opposite; that a plaintiff can succeed in trespass if they can 

prove injury is the direct result of defendant’s negligent act, regardless of intent. 

 

Trespass for negligent injury? 

 

In modern Australian law, plaintiff can frame a direct injury caused negligently in 

either trespass or as an action on the case (Williams v Milotin; Venning v Chin; Ross v 

Warrick Howard). 

 

In modern English law, trespass is confined to intentional wrongdoing. 

 

Williams v Milotin and Letang and Cooper cannot stand together. Williams v Milotin 

is binding authority. 

 

Case: Williams v Milotin (1957) 

Infant riding bike on the street injured by defendant driving negligently.  Negligently 

inflicted injury can be framed as trespass at least in some circumstances. Intentional 

infliction of harm cannot be pleaded as a case on action (negligence). 

 

Case: Ross v Warrick Howard (Australia) (1986) 

Plaintiff was struck on head by metal shutter being lowered by defendant’s employee 

at Royal Perth Show. Trespass can be maintained in claims of direct and indirect 

injury (intentional and negligent/vi carious liability) on authority of Venning v Chin 

and Williams v Milotin. Onus of disproof is on the defendant on authority of McHale 

v Watson.  

 

Case: Venning v Chin (1974) 

Woman hit by a car while crossing the road. Onus of proof is on plaintiff to prove 

fault in highway cases, while onus of proof is on generally on the defendant to 

disprove fault in trespass cases. Also authority case for negligent trespass (direct 

injury) cases in Australia. 

 

4. INTENTIONAL INFLICTION OF PSYCHIACTRIC INJURY 

 

Wilkinson v Downton principle: There is liability in tort for a wilful act “calculated to 

cause [and in fact causing] physical harm” which includes psychiatric injury.  

 

Presently, this includes a deliberate act by the defendant where they are objectively 

likely to cause injury to the plaintiff, including telling the plaintiff a state of affairs 

known to be untrue (Wilkinson v Downton) and if the plaintiff suffers psychiatric 

injury as the result of the defendant’s harassment, racial vilification and personal 

abuse (Nationwide News v Naidu). 

 

Does not apply to intentionally inflicted mental distress that does not constitute a 

recognised psychiatric injury (Wainwright v Home Office). 

 


