
Week 1 – Residency and Source 
 
Lecture – Introduction to Taxation 
 

WEALTH DISTRIBUTION IN AUSRRALIA 
 
Wealth inequality refers to the phenomena where some certain goods or individuals have 
less economic assets than others. This is rapidly rising, with the richest 1% in Australia have 
a greater combined net asset than the bottom 70% combined. Inequality is attributed more 
to capital than to income. A tax system can accentuate or mitigate wealth inequality, for 
example by enforcing a tax system forcing the wealthy to depart with their wealth.  
 
Should the government be involved in social equality? The tax system acts as a proxy for the 
middle income earners. The design of the tax system includes tax cuts, concessions and 
others to benefit the non-poor and exclude the poor. In fact, the wealthier the person, the 
more benefit they will receive from the system. 
 
Wealth inequality in Australia is at an all-time high. This has effected younger people who 
are cut out of the housing market by the cost of housing where prices are 10x annual salary. 
Australian ranked 9th in the world for wealth inequality. 
 
Tax Cuts made by Successive Governments 
 
The current budget primarily benefits high income earners. Nearly 62% of tax benefits go to 
high income earners. With the maturation of personal income plan, it results in the 37% tax 
bracket so that such earners earing $45,000 - $200,000 will pay the marginal tax rate. This 
means that a person earning $200,000 will pay 15% less tax than now, and those earning 
$50,000 will pay the same tax as those earning $200,000. This absurdity was pointed out by 
the opposition.  
 
Features of the Middle Class Tax Welfare System 
 
GST tax (flat tax 10% on goods and services).  
Lower tax earners spend a lower portion of their income on GST than higher income 
earners, with GST making up 4.6% of post-tax income for the bottom, compared to 1.38% 
for the top. Individuals proportionate expenditure increases as income increased, meaning 
higher income earners receive greater tax exemptions. 
 
Negative Gearing/Capital Gains Tax 
  
Definition  Negative gearing is a form of financial leverage whereby an investor borrows 
money to acquire an income-producing investment and the gross income generated by the 
investment (at least in the short term) is less than the cost of owning and managing the 
investment, including depreciation and interest charged on the loan (but excluding capital 
repayments. 
 



 The taxation system favours income from assets over labour, giving tax breaks to investors 
while disadvantaging first home buyers and renters, evidence through the negative gearing 
and capital gains tax regime. NG occurs when individuals make a loss on an investment asset 
which is deducted against other income, the tax benefits go to those with a higher income 
to deduct from. The capital gains tax discount of 50% of taxpayer’s marginal rate applies if 
an asset has been held for longer than 12 months. This allows the taxpayer to defer liability. 
82% of benefits go to high income earners, with only 8% falling on the bottom half of 
income earners.  
 
These obviously favour those with a financial capacity to invest. 
 
Retirement Income System 
 
This integrates the tax system with issues of social welfare. This includes the funded 
pension, which is highly selective. Note that people with more expensive homes are 
advantages as the assessment for pension does not take into account residential assets, 
thus allowing high income earners to claim higher pension. I.e. people living in million dollar 
houses still earning pension. 
 
Superannuation tax concessions inaugurate a middle class income system as higher income 
earners have capacity to benefit from pre-tax contributions of salary sacrifice which are 
taxed at a fixed rate of 15% instead of the usual rate. 58% concessions go to top income 
earners. 
 
Research on Income Consequences of Wealth  
 
Research is inconsistent, however, the majority of research in the area shows that wealth 
inequality is economically harmful. Such inequality shows in an overall decrease in the 
attainment of education for the poor, and decreasing opportunity for such group to 
participate in the workforce, thus driving down economic performance. Inequality is bad for 
everyone. 
 
Progressive Tax System 
 
A progressive tax system, where people are tax progressively when earning more, places a 
greater burden on high income earners and allows lower income earners to enjoy a 
proportionately more of their income. Adam Smith (father of capitalism) championed this. 
The desirability of this has been debated since introduction and generally research endorses 
it as a method of attaining equality. However, Australian tax system of progressive tax does 
not apply to property, unless a property is disposed of. Thus, the ability of wealthy people to 
accumulate capital distorts the true effect of how the progressive tax system should 
operate. This raises the debate of equality vs liberty. 
 
Reading – Coleman, Chapter 2 / Sadiq, Chapter 4(Residence and Source) 
 

RESIDENCE  
 



If a person is an Australian resident for income tax purposes, that person is liable for tax in 
Australia for all income derived, including income derived from sources outside Australia. If 
a person is not an Australian resident, they are generally only liable to tax on income having 
an Australian source.  
Exceptions: 

- Certain income of a non-resident may be subject to withholding tax regardless of its 
source; 

- Capital gains tax (a tax levied on profit from the sale of property or an investment) 
on non-residents is not imposed based on the source principle 

 
Assessable Income and Residence 
 
The Income Tax Assessment Tax 1997 (Cth) (ITTA) divides the concept of income into two 
categories: 

1. Ordinary income 
2. Statutory income 

 
Ordinary income is governed by s 6 – 7: 

- “Assessable income: includes income according to ordinary concepts, which is called 
ordinary income 

- If you’re an Australian resident, your assessable income includes the ordinary 
income you derived directly or indirectly from all sources during the income year 

- If you’re not an Australian resident, your assessable income includes (a) ordinary 
income derived directly or indirectly from all Australian sources in the income year, 
and (b) other ordinary income that a provision includes in your assessable income for 
the income year on some other basis than having an Australian source. 

 
Statutory income is governed by is includes as assessable income specifically by statute. For 
example, capital gains tax. S 6 – 10 defines it as follows: 

- Assessable income includes some amounts that are not ordinary income 
- Amounts that are not ordinary income, but includes in assessable income by 

provisions about assessable income are called statutory income. 
- If you’re an Australian resident, your assessable income includes statutory income 

from all sources 
- If you’re not an Australian resident, your assessable income includes (a) statutory 

income derived directly or indirectly from all Australian sources in the income year, 
and (b) other statutory income that a provision includes in your assessable income 
for the income year on some other basis than having an Australian source 

 
RESIDENCE OF INDIVIDUALS 

 
The income tax rates applied are different according to whether someone is a resident or 
non-resident. The differences are as follows: 

- Foreign residents don’t get the tax-free threshold on any Australian sourced income, 
- The tax on the first bracket of income is higher, 
- Foreign residents don’t have access to many personal tax offsets, and 
- Foreign residents aren’t liable for Medicare levy 



 
Pursuant to ITAA 1936 s 6(1) (upheld in ITAA 1997), for an individual ‘resident’ means: 

- A person who resides in Australia, and 
- Includes a person: 

o Whose domicile (home etc.) is in Australia, unless Commissioner is satisfied 
that their permeant place of abode is outside Australia 

o Who has been in Australia (continuously or intermittently) during more than 
half of the year of income, unless Commissioner is satisfied that their 
permeant place of abode is outside Australia and they don’t intend to take up 
residence in Australia 

o Who, pursuant to the Superannuation Act, is a member of the super scheme 
or an eligible employee, or is the spouse/child of such person. 

A taxpayer needs to satisfy only one test. 
  
Pursuant to ITAA 1936 s 6(2) a ‘non-resident’ is ‘a person who is not a resident of Australia’. 
 
The definition of ‘resident’ for an individual retains the common law reside test as the 
primary test: 

1. Reside test, referred to as the ordinary concepts test 
2. Domicile test 
3. 183 days test, and 
4. Commonwealth superannuation fund test  

A person is a resident if caught by any of these tests. 
 
Reside Test / Residence According to Ordinary Concepts 
 
This is the broadest, most difficult, test to apply. It captures ‘a person who resides in 
Australia’. The following cases demonstrate that the question of residence is one of fact and 
degree (Miller v FCT (1946)).The term ‘resides’ is not defined by legislation, thus its ordinary 
meaning is attained from the dictionary – Macquarie Definition  ‘to dwell permanently or 
for a considerable time; have one’s abode for a time’. 
 
Levene v IRC (1928) – temporary visits abroad 
Facts: 

- Taxpayer left England on medical advice but returned 5 months per year for 
treatment, to take part in religious ceremonies and to attend to his tax affairs 

- No fixed place of abode 
Held: 

- He was held to be a taxpayer of the UK until he took a lease in Monte Carlo 
- Upheld the definition of ‘reside’ as ‘to dwell permanently or for a considerable time, 

to have one’s settled or usual abode, to live in or at a particular place’. 
 
IRC v Lysaght (1928) – moved abroad 
Facts: 

- Taxpayer partially retired and moved from England to Ireland 



- He sold home in England but remained a non-executive director of the family 
company there. He travelled to England one week per month to attend board 
meetings. 

Held: 
- Taxpayer was held to be a resident even though he was physically present in England 

for only about a week each month. 
 
Joachim v FCT (2002) – Australian position, Intention 
Facts: 

- Taxpayer and family moved to Australia. Taxpayer (qualified master mariner) was 
unable to find work so he obtained employed on Sri Lankan vessels which meant he 
was outside Australia for 316 days 

- His family, who had an Australian permanent residency, stayed in Australia 
- Taxpayer claimed he was not a resident  

Held: 
- He was a taxpayer as he maintained a home for his family in Australia and despite his 

absence, his intention to treat Australia as his home has not changed 
 
According to ATO Ruling TR 98/17 the quality and character of an individual’s behaviour 
while in Australia assists in determining whether the individual resides here. This considers 
their intention or purposes of presence, family and business ties, maintenance and location 
of assets, and social and living arrangements. Furthermore, the Commissioners view is that 
6 months is a considerable time when deciding whether the individual’s behaviour is 
consistent with residing here (this may be rebutted). 
  
Factors considered by the court are as follows: 

- Physical presence – necessary that taxpayer spends at least some time physically 
present in Australia during the year of income, 

- Visitor – the frequency, regularity and duration of visits (Lysaght) 
- Purpose of visit 
- Maintenance of a place abode in Australia for taxpayer’s use 
- Person’s family, business and social ties (Levene) 
- Person’s nationality where the case is borderline 

 
Domicile Test  
 
The first statutory test provides that a person is a resident of Australia if domiciled in 
Australia, unless it can be established that the person’s permanent place of abode is outside 
Australia. This usually applies to outgoing individuals who move overseas but don’t change 
their domicile. The test comprises of physical residence and an intention to remain 
permanently or indefinitely in the place of residence.  
 
In Australia, the common law principles and the Domicile Act 1982 (Cth) govern the 
concepts of domicile of origin and domicile of choice. To gain a domicile of choice, a person 
must intend to make her or his home indefinitely in the new country: Domicile Act 1982 
(Cth) ss 8 and 10. 
 


