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Proposition Authority 

Determining whether the will is valid: Wills Act 1936 (SA) 

Capacity: 
- Infancy: a minor cannot make a will unless; married, or, in contemplation of marriage. 

- Any minor can apply to Court for order authorising minor to make or alter a will if approved by Court. 
- There is a presumption of capacity if the will is rational on its face and duly executed. 

- If there is independent evidence of incapacity, the presumption is displaced and proponent must 
prove that the will itself was not affected by any insane delusion (executed during a sane interval or 
dispositions not influenced by insanity. 

- Mental capacity: four requirements –  
- An ability to understand the nature of making a will and the effect of doing so; 
- An ability to understand the general extent of property being disposed of; 
- An ability to comprehend and appreciate the claims to which the testator ought to give effect; and 

- EG. Spouse, children and other dependents. 
- No insane delusion must have influenced his will, which, if mind had been sound, would not have 

been made. 
- Insane delusion: a belief in something which no rational person could believe in. If it does 

not affect the disposition of property in will, then there is no ground for denying capacity. 
- Irrational delusion that signature was not the testator’s despite evidence presented had a 

direct bearing on the provisions of the will and so was held invalid. 
- Note: important to appreciate differences in life expectancy, where memory loss is more frequent. 

- Awareness that substantial assets are owned despite not having an appreciation of the 
particular items or each items’ value (given to managers/advisors) may still be sufficient. 

- Application may be made to the Supreme Court for a will to be made on behalf of a person who lacks 
testamentary capacity. 

- Exercised where a will or new will is considered necessary to avoid a person’s property being 
distributed contrary to their presumed intentions. Legal fiction created –  

- Assume that the patient is having a brief lucid interval at the time the will is approved and 
has full knowledge of the past and a full realisation that as soon as the will is executed this 
lucidity will lapse and he is being advised by competent lawyers. Consider strong aversions 
or deep affections held by the actual patient, but not if beyond reason. 

- Testator left half of estate to daughter, half to Cat Protection Society: expressed regret and 
desired daughter to inherit whole estate – approval given. 

- Insufficient evidence of a testator’s likely intentions if of testamentary capacity may be 
refused. 

- Where testamentary capacity is doubted, solicitor should ask testator to describe their assets, explain their 
understanding of what a will is, who the beneficiaries are and how they relate to the testator. 

- If the testator realises that by making a will their property will be distributed according to their wishes 
but without a will it will not necessarily be so distributed, that strongly goes to establishing capacity. 
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Intention to create a will: Animus Testandi: 
- If testator has capacity, did they intend to make disposition of property take effect on their death? 

- If the document appears to be a will on its face and is duly executed, there is a presumption that the 
testator intended it as a will and approved of its contents. Testator must also intend it to be a will. 

- Must be an absence of – 
- Fraud: 

- If a beneficiary has practised a fraud on the testator to influence a disposition in his or her 
favour, the disposition is invalid. 

- Undue influence: 
- Must be coercion: confinement, violence; testator week and feeble that little pressure 

sufficies, a sick person induced for quietness’ sake to do anything. 
- Onus of proof is the person alleging undue influence – no presumption arising from 

relationships of dependency. 
- Suspicious circumstances: 

- Where a solicitor or other person who has prepared a will takes a substantial benefit under 
it. 

- Onus is on such a person to establish knowledge and approval by the testator and a court 
takes a very strict view – it must be “vigilant and jealous” in scrutinising all circumstances. 

- Mistake: 
- Court has a general power of rectification (within 6 months), extensions are ok. 
- Often when something in the will that the testator allegedly didn’t intend there to be. 
- Only available for mistakes, not for lack of vision, consideration or perception of knowledge. 
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Wintle v Nye 
 
Section 25AA(1), (2) 
Wesley v Wesley 
In the Estate of Miller 
Mortensen v State of NSW 

Formal requirements of the Act: 
- Writing: 

- Includes any visible form in which words may be reproduced or represented: handwriting, printing, 
typing or photocopying are included, but not tape recordings or video. 

- The writing need not be on any conventional surface: computer file containing a will, writing on a wall 
(photograph taken and produced in court with supporting affidavit) admitted. 

- Signature: 
- Includes testator’s initials or mark, stamped name or even thumb print – only test is whether what 

has been written was intended to authenticate the document. 
- Incomplete initialing (due to sickness) sufficient as it was intended as authentication. 

- Testator may employ an assumed name or reference to themselves: 
- ‘Your loving mother’ qualified as a signature. 

- May be signed by another in the testator’s presence by their direction: 
- The failure of a lawyer to sign on behalf of a testator per s 8(a) causing the will to remain 

unexecuted evidences an ignorance of basic law and is a breach of a duty of care owed to 
the testator, therefore liable in negligence. 

- Position of signature: 
- Testator may sign anywhere as long as it appears on the face of the will, or otherwise that the testator 

intended by the signature to so give effect to the will. 

Section 8 
Section 8 
 
Acts Interpretation Act 1915 (SA) s 4 ‘ Writing’. 
Re Trethewey;  
Estate of Slavinskyi. 
(a) 
In Male 
 
 
In the Estate of Cook 
 
Summerville v Walsh 
Hill v Van Erp 
 
 
(b) 
Wood v Smith 
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- As long as writing the signature and writing the will are all one operation, it doesn’t matter when in 
the course of writing the signature is appended. ‘My will by Percy Wintermon’ sufficient at top of will. 

- Who may witness? 
- A will is not invalidated by reason of incompetence of witnesses (re evidence). Only requirement is 

that they can see. 
- A will is not invalid by reason that a witness or spouse is a beneficiary. 
- A creditor, or an executor, may be a witness. 

- Attestation: three elements –  
- The signature on the will must be made or acknowledged by the testator in the presence of two or 

more witnesses at the same time; and 
- Acknowledgement: not essential that the witness know that the document is a will, just 

that it is the signature of the testator. May also be by gesture; or mute acquiescence in 
another’s reference to the will. 

- Attestation is the act of signing to evidence witnessing the fact that the testator’s signature was made 
or acknowledged in the witnesses’ presence. 

- The witnesses’ signature includes initials or a mark and they may sign anywhere on the will. 
- The signatures of the witnesses must be made or acknowledged in the presence of the testator, but 

not necessarily in the presence of each other. 
- Presence means that witnesses must both either see, or be in a position where they have 

the opportunity of seeing, the testator sign or acknowledge; and aware of what is going on. 
- So, both witnesses must be present when the testator signs or acknowledges (both saw or had the 

opportunity to see testator sign or acknowledge) and the testator must be present when each witness 
signs or acknowledges (testator saw or had the opportunity to see each witness sign or acknowledge. 

 
 
 
Section 16 
Re Gibson 
Section 17 
Sections 18, or 19 
 
(c) 
 
Goods of Davies 
 
Re Gramp 
(d) 
 
 
(e) 
 
Shires v Glascok; applied in Casson v Dade. 
Norton v Bazett: no line of sight, improper. 
Couser v Couser: seen if had chosen to turn around. 

Alterations: 
- Any alterations made must be executed in accordance with s 8 above. 
- Alterations do not take effect unless the words or effect of the will before alteration are not apparent. 

- Words underneath an attempted obliteration are apparent if they can be read by looking at the will 
itself (including holding up to the light). 

- Words are not apparent if they can only be read by mechanical means (removing strips of paper 
pasted over the words). If something needs to be done to identify what the alteration is. 

- The will with the alteration as part of the will is taken to be duly executed if signed and witnessed in the margin 
or on some other part of the will opposite or near to the alteration, or at the foot or end or opposite to a 
memorandum referring to the alteration and written at the end or some other part of the will. 

Section 24 

Where the will has not been executed in accordance with the requirements of s 8: The Saving Provision Section 12 

Court must be satisfied that – 
- A document expresses testamentary intentions of a deceased person; and 
- The deceased person intended the document to constitute their will. 

Before the document will be admitted to probate as a will of the deceased person even though not duly executed. 
- This section applies to parts of documents, such as alterations. 

Examples of circumstances where there is a defect in witnessing and the saving provision is successfully applied: 
- Will witnessed by neighbours where testator not present. 
- A very ill testator in hospital could only make a few marks by way of signature before dying without witnesses. 

Section 12(2) 
(a) 
(b) 
 
In the Estate of Standley 
 
In the Estate of Graham 
In the Estate of Radziszewski 
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- A deliberate refusal to observe the formality of witnessing with knowledge of the requirement. 
Examples of more serious defects where The Saving Provision has been successfully applied: 

- Where a husband and wife both had wills witnessed, but the wife omitted to sign hers, dying without signature. 
- There is no difference between signature and any other formalities required by the Act. 

- An unsigned draft will never seen: draft prepared in accordance with instructions given but never signed. 
Deceased subsequently committed suicide, leaving a note saying draft will to be valid. 

- Note + draft (consistent with penciled alterations in an earlier will) met requisite intention. 
- A suicide note leaving property to deceased’s girlfriend has also been admitted. 

- A sealed envelope found in deceased’s wardrobe addressed ‘To [Daughter] in case of I die’. 
- Contained an unsigned note in deceased’s handwriting giving directions for disposal of part of estate. 

- Where will could not be found but deceased’s fiancée had seen it and remembered everything left to her. Lost 
wills which can be proved by the memory of witnesses and committed to a reconstructed form possible. 

- Although deceased had made several wills and knew what was required for a valid will, the will directed to a 
handwritten list together with photographs (documents) which was found to express a testamentary intention.  

- Admitted along with will. 
Failed application of s 12(2): 

- Although evidence showed that the decease contemplated making a will in terms of the unsigned document, 
the fact was that the deceased either overlooked finishing the task or else had changed his mind. 

- One of the things one can do with a draft is decide not to use it – signature is the formality which 
distinguishes a draft from a will. 

 
The relevant time for determining testamentary intention is time of writing or time or partial compliance with formalities. 

- A subsequent change of mind has no effect unless it qualifies under the Act as an effective revocation. 
 
It should be noted that s 12(2) does not render s 8 irrelevant. If s 8 has not been complied with there is the need for a 
special application and, in any contested case, a Supreme Court hearing, involving time and expense. 

- Where the Registrar is satisfied that all persons who may be prejudiced by the admission of the document to 
probate are of legal capacity and have consented to the application, although the Registrar may refer any 
question to the Court if doubts or difficulties arise. This rule is of course designed to avoid the expense and 
delay of a Court hearing where that is not warranted. 

In the Estate of Hodge 
 
In the Estate of Williams 
 
In the Estate of Vaulk 
 
 
Ryan v Kazacos 
In the Estate of Dezsery 
 
In the Estate of (Gwilym) Williams 
 
In the Estate of Torr 
 
 
 
In the Estate of Mead 
 
 
 
 
Hatsatouris v Hatsatouris 
 
 
 
 
Section 12(5). 

Duty of Care Owed to Beneficiaries: 
- A solicitor given instructions to draw up a will owes a duty to the intended beneficiaries to act with due 

expedition and care – such a beneficiary reasonably foreseeably deprived as a result of the breach of this duty 
has an action of damages in tort of negligence. 

- Duty limited to properly drawing up a will in accordance with client’s instructions. 
- Solicitor drew up will in accordance with testator’s instructions, but an FPA claim was successfully brought. As 

a result, the testator’s estate was substantially depleted. 
- No duty to beneficiary arose: the interests of the testator were not coincident with the interests of 

the respondent and as such the solicitor could not owe any duty to the respondent that was co-
extensive with the solicitor’s duty to the testator. 

 
Hill v Van Erp 
 
 
 
Robert Badenach & Anor v Roger Wayne Calvert 


