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Private International Law A (Summary) 
 

1. Does the court have jurisdiction over the defendant? 
 

Does the court have common law jurisdiction? 

 

1. Territorial jurisdiction based on the D’s presence  

• The court’s jurisdiction (i.e. authority over a particular defendant) is clearly established if the D is 

present within the courts territory (Gosper v Sawyer) at the time of service (Laurie v Carroll) 

- A D who is not present in the forum at the time of issue of the OP is not subject to the CL 

jurisdiction of the court unless the D later enters the forum and is served there (Laurie v Carroll) 

- A D who was present in the forum at the time of issue of the OP, but left the forum before service, 

is subject to the CL jurisdiction of the court if he/she knew about the issue of the OP and left to 

evade service (Joye v. Sheahan) 

• Fleeting or transient presence is sufficient; D and the subject matter of the proceedings do not have to 

have connection with the forum (HRH Maharanee of Baroda v. Wildenstein) 

• If the D is a corporation: criteria for presence (National Commercial Bank v. Wimborn): 

- The corporation carries on business in the forum at some fixed and definite place 

- The business is carried on for a sufficiently substantial period of time 

- The corporation is represented in the forum by an agent who has authority to contract 

 

2. Voluntary submission 

• Submission can be done in a number of ways: 

- Through an express agreement to submit to the court’s jurisdiction (Dunbee v. Gilman), or  

 Agreement will not be implied from other terms in the contract 

 An agreement that the law of a particular country is the proper law of a contract does NOT 

constitute a voluntary submission to the courts of that country (Dunbee v. Gilman & Co 

(Australia)). 

 An express agreement to submit does not dispense with the requirement for service of the 

OP on the D 

- Inferred through conduct of the defendant that is inconsistent with protest to jurisdiction 

(Vertzyas) 

 E.g. filing an unconditional appearance in the proceedings (Paramasivam v. Sabanathan), 

arguing the merits of the case without filing an appearance (The Messiniaki Tolmi; Vertzyas v. 

Singapore Airlines).  

 The filing of an appearance in the proceedings also will be treated as a voluntary submission 

to any amendment of the original claim which is founded on/directly arises out of the same 

subject matter as the original claim (Marlborough Harbour Board v. Charter Travel Co.) 

 Additionally, the party who has commence proceedings in NSW as P will be regarded as 

having submitted to the jurisdiction of the court in respect of cross-claims by the D arising out 

of the same subject matter  

• An objection to the jurisdiction of the NSWSC in accordance with UCPR r 12.11 is NOT a voluntary 

submission to the jurisdiction of that court 

- r 12.11 allows a D to apply for  

(a) an order setting aside the OP 

(b) an order setting aside the service of the OP 
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(c) an order declaration that the court has no jurisdiction over the D in respect of the subject 

matter of the proceedings 

(d) an order declining to exercise jurisdiction in the proceedings  

 

If there is no common law jurisdiction, is there statutory jurisdiction? 

 

3. In the absence of presence or submission, court may still have jurisdiction through the invocation of an 

extended jurisdiction provision (John Pfeiffer)  

• If D in another state outside NSW: can serve OP under s 15(1) Service and Execution of Process Act 1992 

(Cth); see e.g. McEntee v. Connor 

• If D is in New Zealand: can serve OP under s 9(1) Trans-Tasman Proceedings Act 2010 (Cth) 

• If D is elsewhere: UCPR 
 

Service under the UCPR 
 

• Can effect service under r 11.4 without leave provided the claim falls within a head found in Schedule 6 

(Agar v Hyde) 

- If the claim is contract, originating process may be served outside Australia if: 

1. The place of breach of the contract was NSW (Sch 6 paras (a), (b) and (c)(iv)); or  

 The place of breach will depend on the precise nature and stipulated place of 

performance of the contractual obligation (Lewis Construction Co v M Tichauer) or the 

manner in which the breach was effected (Safran v. Chani) 

 If the breach is caused by repudiation, the place of the repudiation (breach) is the 

place from which the repudiatory statement was dispatched, not where it was 

received (see Safran v Chani) 

2. The contract was made in NSW (Sch 6 para (c)(i)); or  

 A contract is made in New South Wales if the acceptance (the last act necessary to 

create a binding obligation) was communicated to the offeror in New South Wales 

(Reese Bros Plastics v. Hamon-Sobelco Australia) 

 General rule is that there must be actual communication of acceptance by offeree to 

offeror 

 However, where the postal acceptance rule applies (i.e. where the parties 

contemplate that acceptance may be communicated by post), the contract is made in 

NSW if the letter of acceptance is posted in NSW: Lewis Construction Co v. M 

Tichauer. 

 In relation to telex and facsimile transmissions which are near-instantaneous 

methods of communication, the contract is made where the acceptance is received: 

Reese Bros Plastics; Dyer v. Dyno Nobel Asia Pacific 

3. The contract was made on behalf of the D by or through an agent in NSW (para (c)(ii)); or  

 A contract may be made through an agent in NSW even though the agent does not 

have the authority to bind the foreign principal (National Mortgage and Agency Co of 

New Zealand v. Gosselin) 

4. NSW law is the governing or proper law of the contract (para (c)(iii)). 

- If the claim is in tort, originating process may be served outside Australia if: 

1. The tort was committed in New South Wales (paras (a) and (d)); or 

 A tort will be committed in NSW if that was the place of the act (or omission) on the 

part of the D which gives the P his or her cause of complaint in law, or where “in 

substance the wrongdoing occurred” in New South Wales: Distillers; Voth v. Manildra 

Flour Mills. 
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2. The P suffered some tort damage in New South Wales (para (e)).  

 Includes any damage for which damages are recoverable in proceedings founded on 

tort – e.g. consequential pain and suffering or medical and hospital expenses in New 

South Wales as the result of personal injury in an accident outside Australia (see Brix-

Neilsen v. Oceaneering Australia) 

- Other circumstances in which originating process may be served outside Australia: 

 The person to be served is domiciled or ordinarily resident in NSW (para (g)) 

 The person has submitted or agreed to submit to the jurisdiction of the court (para (h)) 

 The subject-matter of the proceedings is property in NSW (para (j)) 

 The proceedings are for an injunction restraining the D from doing something in NSW (para 

(n)) 

 The proceedings are to enforce a foreign judgment (para (u)) 

• If claim does not fall within Sch 6, OP may be served with leave of the court: r 11.5(1) 

- Court may grant leave where (r 11.5(5)): 

(a) There is a real and substantial connection with the forum 

(b) Australia is an appropriate forum, and  

(c) The court should, in the circumstances assume jurisdiction 

• If D fails to appear, must seek leave to proceed under r 11.8AA(1) 

- OP must be served in accordance with the laws of the country in which service is effected (r 

11.8AC) 

• D who has been served with OP outside Australia may object to the existence or exercise of the 

jurisdiction of the court, e.g. on the ground that the NSWSC is a clearly inappropriate forum (r 12.11) 

- If D actively challenges jurisdiction under r 11.6, must seek leave to proceed, overcoming the 

further hurdle of showing that the claim has reasonable prospects for success (Agar v Hyde) 

• Where originating process may be served outside Australia under Part 11, the court may order 

substituted service on the defendant within or outside New South Wales if personal service is 

impracticable: ASIC v. Sweeney (No 2) 

 

2. Will the court decline to exercise jurisdiction?  
 

1. The court will not decline to exercise jurisdiction lightly (Oceanic Sun), as a party who was regularly invoked the 

jurisdiction of a competent court has a prima facie right to insist upon its exercise, except where: 

• There is an exclusive foreign jurisdiction clause (in a contract) 

• NSW is a clearly inappropriate forum (forum non conveniens) 

• A statute applies 

 

2. Foreign jurisdiction clauses may be a reason for a court to decline jurisdiction and order a stay, but does not 

oust the court’s jurisdiction (Oceanic Sun Line v Fay) 

• Here, exclusivity matters – a foreign jurisdiction clause is exclusive where the parties agree, in the event 

of litigation, not only to submit to the jurisdiction of a particular court/courts of a particular country, but 

also that only the named court or courts of the named country is competent – e.g. Carvalho v. Hull, Blyth 

(Angola) 

- Whether a foreign jurisdiction clause is exclusive is a question of construction; use of words like 

“exclusive”, “only” (Oceanic Sun), “shall be” (Venter v Ilona), “sole” (FAI Insurance) is not 

determinative of the issue 
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- If a foreign jurisdiction clause is non-exclusive, the parties will nevertheless be treated as having 

voluntarily submitted to the jurisdiction of the particular court or the courts of the particular 

country mentioned 

• If proceedings are commenced in the NSW in breach of an exclusive foreign jurisdiction clause, the D 

may apply for a permanent stay of proceedings 

- The stay of proceedings will be granted unless the P is able to demonstrate that it is just and 

proper to allow the proceedings to continue in NSW (Venter v Ilona).  

- In exercising its discretion, the court will take into account all relevant circumstances such as 

(The Eleftheria): 

1. The location of evidence and witnesses 

2. Whether there has been a material change in circumstances 

 E.g. a revolutionary change in the foreign country’s legal system (Carvalho v. Hull, 

Blyth) 

3. Whether the law of the foreign country is the applicable substantive law;  

4. The connections between the parties and the foreign country;  

5. Whether the D genuinely desires trial in the foreign country; and  

6. Whether the plaintiff would be prejudiced by having to sue in the foreign country  

 E.g. if the P will face discrimination or persecution on political, racial, religious or 

other grounds (Oppenheimer; Ellinger v. Guinness) 

- If the contract is a commercial contract, more likely that the courts will give effect to it (Global 

Partners Fund v. Babcock & Brown) 

 Court will not engage in comparison between the quality of justice administered in the 

forum and in the nominated foreign jurisdiction. (The El Amria) 

 BUT a court may take into account cogent evidence that there is a real risk a person would 

not obtain justice in a foreign legal system by reason of lack of independence or 

corruption in that legal system (AK Investment) 

 

3. Forum non conveniens: an Australian court will decline to exercise its jurisdiction as a matter of discretion, if it 

is a ‘clearly inappropriate forum’ - i.e. proceedings would be oppressive (“seriously and unfairly burdensome 

prejudicial or damaging”), or vexatious (“productive of serious and unjustified trouble and harassment”) so far 

as the defendant is concerned (Voth v Manildra Flour) 

• The ground for a stay of proceedings under r 11.7(2)(b) has the same meaning as the Voth test: Renault v 

Zhang 

• Factors in favour of granting a stay: 

1. If there a legitimate juridical advantage in the forum (Egbert v. Short) 

 BUT NSW is not an inappropriate forum in proceedings simply because there would be a 

measure of inconvenience for the D’s witnesses in coming to NSW to give evidence (or in 

giving evidence through audio-visual link): Hargood v. OHTL Public Company 

2. If there will be unreasonable delay in a foreign court (HRH Maharanee of Baroda v. Wildenstein; 

Toop v. Mobil Oil New Guinea) 

3. If, through no lack of diligence on the P’s part, the P’s claim is statute barred in the alternative 

foreign forum: see e.g. Fleming v. Marshall 

4. If the P’s claim is governed by foreign law, thereby adding to the complexity, expense and 

uncertainty of proceedings in NSW and “the risk of error in application of the foreign law” 

(Murakami v. Wiryadi) - however, this factor is not decisive.  

• Factors against stay: 


