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Maritime Law – Collisions 
Foundations of Liability 

- Duty of Care 

o Unproblematic in maritime context. Very obvious that it exists 

- Vicarious Liability 

o Master and Crew personally liable for injury or loss they cause (Adler v Dickson) 

o Shipowner vicariously liable for such injury or loss, not qua owner but qua employer 

(Simpson v Thompson) 

o Note that for charterparties, owner remains employer unless demise charter 

(Baumwall v Furness) 

o Where vessel management contracted out to ship managers, ship managers will 

have personal liability for such management but owners retain vicarious liability qua 

owners. Thus, if the vessel is improperly maintained, equipped or crewed , owners 

will be liable personally or vicariously 

- Tug and tow 

o Tugs employed are independent contractors. Tow owner not vicariously liable for 

tug’s negligence because of their relationship 

o Negligence liability depends on the facts of the particular case – each vessel will 

have certain responsibilities and control (The Devonshire) 

Breach: Proving Negligence 
- Will largely be a question of fact. Value of precedent is limited 

- Judges will have assistance of nautical assessors to determine negligence 

- Collision Regulations 1972 

o Extremely widely adopted 

o Implemented into English law (Merchant Shipping Act 1995) 

- Burden of Proof 

o Morgan v Sim – claimant must prove on a balance of probabilities B is negligent 

o Statutory presumption of fault and its abolition 

▪ Formally the law that breach of collision rules gave rise to a presumption of 

negligence 

▪ Presumption abolished by Maritime Conventions Act 1911 s491), The 

Heranger 

- Not every collision is a result of negligence 

o Accidents happens – The Verginia Dollar 



o An ‘inevitable accident’ – This term is sometimes used. No negligence where the 

collision ‘cannot be avoided by the exercise of ordinary care and caution and 

maritime skill’ (The Merchant Prince)  

- Not every unwise act is negligent 

o When you are considering whether a master has been negligent, you must judge his 

act in the light of circumstances at the relevant time. In ‘the agony of the moment’, 

a decision taken that turns out to be wrong in hindsight, may not be negligent 

(Bywell Castle) 

o You are not allowed to argue ‘agony of the moment’ if you are responsible for the 

emergency in the first place (Winona) 

o Note: Do not speculate on this issue too much. There is no distinct legal principle on 

this – it is expressing a common sense notion 

Causation 
- Causal link required 

o The Estrella – Vessel on the wrong side of the traffic separation scheme. This was 

not causally significant to the collision. Plenty of opportunity for other ship to take 

evasive action 

- Reach of causative negligence – question of fact 

o The Vysotsk – First collision led to second with no intervening act, fault for the first 

carried through to the second 

▪ Question to ask: was second collision necessary consequence of the first 

o Other scenario – collision with ship A first, ship A limps off, encounters bad weather, 

and sinks. Is negligence that caused the damage to be blamed for ultimate loss? 

Question of fact 

o Novus actus interveniens – has act of someone else subsequently intervened and 

displaced defendant’s actions as legally relevant cause? Question of fact 

- Successive Losses, Concurrent other work 

o Ruabon Steamship v London Assurance – where vessel is forced out of profit earning 

service, victim is allowed to take advantage of that by bringing forward some 

inspection or other work without suffering deduction in damages 

o The Hassel – if you can show even if there had been no collision, vessel would 

necessarily have to be in dock during that period of time, to the extent of that 

necessary coincidence, damages for loss of profits not recoverable 

o Carslogie – Collision causing damage, then subsequent storm damage necessitating 

dry docking for repairs. Collision damage repair while vessel undergoing these 

repairs. Held no recovery for loss of hire by reason of collision damage, as there was 

no time vessel was not on hire because of the collision 

o Principle of causation – take the collision away, would the ship have been a profit 

earning chattel at that time? 

Allocation and Apportionment of Loss 
- In reality, when 2 ships collide, it is almost always a case of contributory negligence 

Merchant Shipping Act 1995, S187(1) – ‘Where by the fault of two or more ships, damage or loss is 

caused to one or more of those ships, to their cargoes or freight, or to any property on board, the 

liability to make good the damage or loss shall be in proportion to the degree in which each ship was 

at fault’ 



- You determine the relative faults of the vessels and put a percentage on them. The damage 

that has been sustained (damages payable) will be borne in those proportions. 

o 3 ship case - Where there are 3 ships or more, it was held by the HL in The Miraflores 

and The Abedesa that you must consider each ship individually and determine 

liability accordingly. You do not consider two of the ships together as a sort of unit 

and attributed fault between them and the third vessel, as the judge in the first 

instance did 

o Consequential damage – where a collision causes further consequential damage, it is 

open to a court to make a second apportionment in respect thereof (The Calliope). 

▪ Whether they do so will be question of fact 

o Note: Do not speculate on fact related apportimnet 

- Requirements 

o Provision applies where you only have the fault of two or more ships 

o Ship includes every description of vessel used in navigation (MSA 1995, S313(1)) 

▪ Navigation – ordered progression over the water from one place to another. 

Jet ski does not qualify (R v Goodwin) 

- The provision applies where 

o Fault must cause damage, but does not matter how. No requirement for a collision 

o The Narwhale – S187(1) applies where causative fault relations to management (e.g. 

maintenance) or navigation of the ship 

- Appellate Tribunal 

o Appeal court will only intervene on the apportionment decision if the judge could 

not have reasonably arrived at it (The Koningin Juliana). This issue is inevitably 

impressionistic and trial judges may be in a better position to assess the facts  

- Single net liability (Limitation) 

o The Khedive – In maritime law, the cross claims for damages to both ships will be set 

off against each other, with the result that there will only be a single net liability. 

The mechanics are such that after the application of S187(1) it will be clear Ship A is 

liable for a certain amount of damage to Ship B, and Ship B will be liable for a certain 

amount of damage to Ship A. Then, these two respective liabilities are set of against 

each other 

o Art 5 LLMC – authority that the limitation threshold only applies to the single net 

liability, and not the initial cross claims (established in The Khedive) 

Merchant Shipping Act S187(2) – the default rule 

- It is possible for the court, as a last resort, to come to the conclusion that they cannot 

correctly figure out apportionment. The fallback position then is that fault will be 

apportioned 50-50 

Shared fault, other than of two vessels 

- Normal principles of tort law apply 

- Law Reform (Contributory Negligence ) Act 1945 

o The exercise of apportioning fault is not different in of itself 

o The main difference is where there are 3 things at fault. The unit approach take in 

The Miraflores is correct in certain circumstances. The 1945 Act is not an act which 

deals with apportionment of liability. All it addresses is what happens if the person 

suing you is to blame as well. Hence, where the claimant sues two defendants, their 

fault will effectively be considered as a unit, in order to determine how much their 



collective liability will be reduced. Liability as between the two defendants will be 

sorted out at a later stage in contribution (Fitzgerald v Lane) 

- The Ellen M - 1945 act used here, where fault was of both the bridge operator and the 

master of the ship 

Innocent Third Parties 
- At common law, where loss or damage is occasioned to an innocent third party by two or 

more concurrent tortfeasors, the innocent party may recover in full from any one of those 

tortfeasors. There is no Admiralty rule to the contrary (The Devonshire). They are jointly and 

severally liable.  

- Third party liability is considered to be ‘loss…caused to’ the ship for the purposes of S187(1). 

(The Cainbahn). Consequently, it falls to be apportioned and the relevant part recovered in a 

damages action against the other vessel. In substance, if perhaps not technically, this 

amounts to a contribution right 

- Death or personal injury. The normal system of joint and several liability applies courtesy of 

S188. S187(1) apportionment does not apply, and a contribution claim will have to be 

sought. 

Cargo Claims 
As against the carrying vessel 

- Matter of Contract 

- Hague Visby Rules – Will likely apply to the contract. One notable provision is that negligent 

navigation is a defence to the contract claim. The chance of recovering anything from the 

carrying vessel is very small. It is not non-existent (HVR defence does not always apply), but 

it is very difficult to knock down the defence 

As against the non-carrying vessel 

- Admiralty Law originally adopted a different rule from common law. Cargo not entitled to 

full recovery against the non-carrying vessel (The Milan). Limited to a moiety (50%). 

- The Drumlanrig – Basis of the rule was perception of fairness and avoid making tortfeasor 

liable for more than his share of liability. It was not association of cargo with fault of the 

carrying vessel.  

- Brussels Collisions Convention 1910, s 4 – Abandoned English moiety rule in favour of 

liability proportionate to fault, but adopted English rule of several (albeit proportionate) 

liability. 

- Remains the English approach today – MSA 1995, S187(1), applied in The Umona 

o Note the US approach, where the 1911 Burssells Convention has not been ratified 

because it objected to treating cargo this way, and felt cargo should be in the same 

position as innocent third parties 

- The Giacinto Motta – Where cargo recovered 100% from non-carrying vessel under US law, 

in principle apportionment between non-carrying vessel and carrying vessel would apply. 

Third party counts as relevant loss for the purposes of S187(1). However, held that S187(1) 

does not operate in this way to impose liability where there is none (precluded by HVR for 

carrying vessel). S187(5) MSA 1995 makes this clear that there will be no additional liability. 

The provision only operates to apportion liability on the basis that there is liability. If not, it 

would operate to override the contract 

o Note the same reasoning will apply in TowCon situations 



Insurance 

- Cargo can become undercompensated due to irrecoverability against carrying vessel 

- Vessel can end up paying more than its fair share of liability if sued under US law 

- Insurance is the answer. In practice, the claims will be brought by one insurer against 

another (due to the subrogated rights). The only concerns thus will be the premiums of their 

insurance in the future.  

Limitation Period 
- S187(1) claims – limitation period under S190 MSA 1995 

o limitation period of one year from the date of payment 

- Actions not within s 190 fall within normal regime of Limitation Act 1980. 

Rights as between concurrent tortfeasors 
Contribution – where as between joint tortfeasors an apportionment and setting off exercise has 

taken place which produces an ultimate net liability (under S187(1)), no separation contribution 

process is needed (Giancinto Motta) 

- This is because third party liability will count as damage sustained in the collision (The 

Cairnbahn), which will be factored in to create in effect a contribution right 

Rights under MSA S187(1) 

- At common law, no right of contribution used to exist in favour of a concurrent tortfeasor.  

- However, an old Admiralty rule allowed each vessel to recover a moiety of the loss from the 

other vessel in respect of damage arising out of the collision 

- That damage included third party liability, so that where one vessel paid a disproportionate 

amount to a third party, financial readjustment (as between the tortfeasors) would occur by 

virtue of the original award to the innocent party (The Frankland) 

- In effect, contribution would thus be granted as part of the award rather than claimed 

separately, which would have been contrary to the common law rule. This approach was 

seen in The Giacinto Motta and The Cairnbahn, where the technical difference was 

appreciated, despite the substantive similarity.  

o Contribution right vs financial adjustment to reflect apportioned liability 

- Arguments advance in The Cairnbahn that the provision would have in fact to impose 

liability where it should not, since there was no contribution claim. Yet this was rejected, as 

there would be no new imposition of liability. The defendant would be answerable if the 

victim had chosen to sue him, it was just that he chose not to. In principle, he is still liable.  

Contribution 

- Needed where victim of tort recovers against concurrent tortfeasors in excess of that party’s 

proportionate liability, and MSA s187(1) does not apply 

- General Common law right reflected in Civil Liability (Contribution) Act 1978 

- However, Merchant Shipping Act 1995 S189 provides for a right of contribution where S188 

applies – death or personal injury 

o This is because S188 overrides the apportionment reflected in S187 

o Net effect is to still restore proportionate liability to each defendant partly at fault, 

but risk of irrecoverability of damages against any one defendant is transferred to 

the other defendants 


