
LAWS1100 Notes 
 
Receptions of Lawyers 
Tuesday, 25 February 2020 
Lawyers are not evil, money hungry, truth distorters as depicted by pop culture 
  
Rule of Law (set by legislature): everyone is equal in the eyes of the law/no one is above the law 
More to legal ethics than following rules. Rules does not equal ethical 
  
How to arrive at an ethical, legal and well-considered decision without jumping to intuition or 
judgment? 
  
Lawyers' role: 
• Enforce laws society has agreed upon 
• Client-attorney privilege 

  
Ethic theorists: 
• Shaffer (from Christian perspective): more important to act ethically and as a good person, 

and sometimes that involves bypassing the law 
• Lawyer role is bigger than oneself as bypassing the law could undercut and harm the trust 

community puts on lawyers. Act against own intuition and moral principals to fulfil duty as a 
lawyer? 

• Nathanson: lawyers are problem solvers 
• The amoral lawyer: acting within legal frame, own morality doesn’t matter/what client has 

allegedly done doesn't affect their performance. Has to be indifferent towards consequences 
and client's alleged act 

• Christian Parker: Lawyers are moral activist. Lawyers should act within their own moral 
judgment (from non-Christian perspective) 
  

What to do if client instructs you to do something that is lawful but is against your moral judgment? 
  
NOT lawyers' role to discover the truth, this is for the judge and jury to discover. Lawyers are only 
there to represent their clients, they need to be objective (not necessarily siding with their client).  
  
Lawyers have a duty to complete clients' wishes/need in terms of duties 
 
 
Tutorial Notes 
Thursday, 27 February 2020 
Use ILAC to form legal arguments 
I: Identify issue 
L: Law  
A: Argument 
C: Conclusion 



  
Primary authority: the law i.e. legislations, cases, etc 
Secondary authority: commentaries on the law e.g. journal articles, obiter dicta 
  
AGLC4 
s: section  
r: rule 
• Solicitors get a possessive apostrophe and the Barristers don't 
• Rules "made" by the Legal Services Council 
• There is a comma after "Legal Services Council" but no other commas 
• Check AGLC 3.9.3 and legal currency on Legal Services Council 

  
Qls.com.au - Ethics Centre  
  
Utilitarianism/Consequentialism 
• Jeremy Bentham 
• Stuart Miller 
• Good of the majority 

  
Deontology 
• Immanual Kant 
• What is right is what society thinks is right 
• Can obfuscate to avoid lying when being truthful will cause a great damage 
• Ethical conduct is one that is rational 
• Must be universally okay 
• Human beings must be treated as ends not means – never lie 

  
Following social rules of interaction sometimes involve being untruthful  
  
Virtue/Character 
• Plato, Socrates, Aristotle 
• St. Thomas Aquinas 
• The ethical approach is the one that draws upon the virtues (e.g. love, courage, kindness, etc) 

of society 
• Elizabeth Anscombe reintroduced this: Modern moral philosophy -> attacks deontology and 

argues for virtue ethics - character matters above all else 
• Ethics: is governed by character 
• Morality: what is allowed and forbidden in the realms of behaviour 

  
Legal Ethics: protects the administration of justice 
Lawyer's ethics = the lawyer's relationship with the administration of justice AND how our 
relationships with the courts, clients etc sustains or detracts from that core relationship 
  
Client-privilege  and the admissions requirements, including a character test protects the proper 
administration of justice and the public's confidence in it 



  
Sir Isaacs J: the most important test for admission is the court's ability to trust someone as one of 
their officers 
 
Regulation of the Profession 
1/3/2020 
 
Law societies and Bar Associations have established rules of conduct for their members in each state 
and territory. These rules apply to those local legal practitioners within a jurisdiction or interstate 
practitioners practicing in that jurisdiction. Breaches of these professional rules may call for 
disciplinary action to be taken. 
 
Breaches of the professional rules are categorised as: 

1. “Unprofessional conduct or practice” or “unsatisfactory professional conduct”: includes less 
serious breaches, such as “serious neglect or undue delay”, “the charging of excessive fees 
or costs” and “failure to maintain reasonable standards of competence or diligence”.  

2. “Professional misconduct”: the most serious breaches, such as attempts by a solicitor to 
improperly influence a witness or misappropriation of trust account funds.  

- Practitioners may be suspended or fined for less serious breaches and removed from the roll 
of practitioners for serious breaches. 

- Breach of the rules of conduct does not confer a private cause of action on a client.  

Possible sources of liability for lawyers imposed by legislation other than Legal Profession Acts and 
professional practice rules: 

- When a term in a contract between parties is breached: client may be entitled to remedy 
under contract laws 

- Court finds unconscionable or unfair conduct on the lawyer’s part 
- Court has found lawyer has engaged in misleading or deceptive conduct 

A solicitor and barrister who has entered into a contract with a client maybe concurrently liable for a 
wrongdoing. 

- Lawyers are also subject to common law: Contracts (retainer), tort (duty of care) and equity 
(confidentiality to last beyond retainer) 

Uniform Law: adopted in NSW and Vic, WA following mid-2020 



- objections from other states towards uniform law: overregulation, own states already doing 
what the Legal Services Council and OLSC are doing 

- Each state is responsible of legal profession in that state  

Uniform Law Encompasses: 

 

LSC 

Part 9.2. of Legal Profession Uniform Law states that LSC can make laws in respect to regulating the 
profession 

Role of the Court 



- The court has a right as well as duty to supervise the conduct of its officers and to ensure 
that requisite standards are maintained 

- Its jurisdiction is conferred by statute, usually on appeal from a determination of a 
disciplinary tribunal, but it retains inherent jurisdiction to discipline lawyers admitted to 
practise in the court. This inherent jurisdiction is preserved by the legal profession legislation 

- The court can entertain a disciplinary application and make disciplinary orders despite 
statutes not covering it or disciplinary bodies not investigating it 

- Courts will interfere with an order imposed by a disciplinary body or tribunal only “on clear 
grounds” where it is “clearly appropriate” and in “a very strong case” – Western Australian 
Court of Appeal 

- Supreme Court does it not HC as admitting lawyers is a residual power 

Nature of Disciplinary Proceedings 

Objectives of Disciplinary Proceedings: main aim is protective 

- Safeguard the reputation of the profession 
- Protect members of the public from misconduct by lawyers 
- Maintaining proper standards in the legal profession and setting an example to other 

lawyers (deterrence) 
- In making disciplinary order, account is taken of all of the above reasons 

Relationship between Protection and Punishment 

- Disciplinary hearings are not criminal in nature -> reasoned that their object cannot be to 
mete out punishment 

- Main aim of punishment is to deter  

Concept of “Professional Misconduct” 

- The common law defines “professional misconduct” as behaviour that would reasonably be 
regarded as disgraceful or dishonourable by professional brethren of good repute and 
competency.  

Allinson Test: 

- compliance with the rulings and pronouncements of the relevant professional body, even if 
erroneous, are likely to provide a defence to a charge of professional misconduct.  

- That the impugned practice is widespread among the profession may indicate that it is not 
regarded as disgraceful and dishonourable by reputable and competent members of the 
profession  

- the requirement that the conduct be disgraceful or dishonourable excludes “mere 
negligence” from professional misconduct.  

- the Allinson definition of misconduct is not confined to behaviour in the course of a lawyer’s 
practice; it can encompass disgraceful or dishonourable conduct in a lawyer’s personal life.  



- it has been said that, to come within professional misconduct at general law, the misconduct 
must “be brought home to the solicitor himself”,  or there must be “some personal default”: 
So misconduct by a member of a firm does not render other members liable however, 
serious omissions may be regarded as disgraceful or dishonourable and can be subject to 
disciplinary action 

Misconduct as Defined Under Statute 

The common law concept of “professional misconduct” is supplemented by various definitions of 
misconduct in the legal profession legislation. Statutory definitions are not exhaustive and does not 
intend to limit application of misconduct within common law but rather to direct what constitutes 
“misconduct” 

2 definitions of “misconduct”:  

- Professional misconduct 

- unsatisfactory professional conduct 

Disciplinary Orders 

Striking Off 

- removal or disbarment 
- Most serious  
- When lawyer found not to be a fit and proper person to remain a member of the profession 
- Often involves dishonest 
- Can also be done when unfit to practice anymore such as serious mental illness 

Suspension 

- Appropriate in “limited circumstances” 
- It may be apt where a lawyer has fallen below the high standards expected “but not in such 

a way as to indicate that he lacks the qualities of character and trustworthiness which are 
the necessary attributes of a person entrusted with the responsibilities of a legal 
practitioner”  

- Deterrence 
- Attempt to reform the lawyer 
- It may accordingly have a role where the lawyer is suffering a temporary physical ailment or 

mental irrationality if a reasonable prognosis exists that, with treatment or supervision, he 
or she will likely be fit to practise within a finite time  

- The suspension order can be drafted so as to require the tribunal or a third party to make a 
finding prior to allowing the person’s practice rights to resume  

Reprimand 



- A reprimand is usually confined to breaches of professional standards that are not so 
substantial as to merit suspension or striking off  

- Evidence of the isolated nature of the conduct and of the lawyer’s good character are 
common to cases in which a reprimand has been ordered  

- E.g. one-time occurrence of using offensive language to opponent, approached jury 
members before trial, etc 

- A hint of dishonesty, if only isolated, may generate a reprimand coupled with a fine, but 
blatantly dishonest conduct, especially if sustained, calls for a more severe sanction.  

Parties to the Retainer 1/3/2020 

Importance of Identifying the Client 

- Lawyers should take reasonable measures to ascertain a client’s identity as soon as possible 
before accepting instructions to act in a matter 

- Challenges arise where multiple persons ostensibly instruct the lawyer. It is critical to be 
clear regarding the identity of the client(s). Particularly where there may be a conflict 
between the interests of two or more of those persons  

- Challenges may also arise where instructions are received from an agent on behalf of a 
principal client, in which case it is important for the lawyer to take reasonable measures to 
ascertain the principal’s identity before accepting instructions  

- Important to identify who does and does not represent a client e.g. when the client is a 
corporation and what type of corporation it is (e.g. sole trader, company, etc) 

- In the case of joint clients, a lawyer must ensure that a person’s authority to act represents 
the joint will of the clients 

- In civil cases, it is the insurer, not the insured who provides instructions 

Competence to make Decisions 

- It is a presumption that all adults are capable of making their own decisions 
- Mental impairment such as dementia or old age does not always signify lack of ability to 

decision-make 
- Clients might be able to make decisions on a certain matter (e.g. the assets to put in a will) 

but no on others (e.g. those that should be included or excluded in the will) 

Children 

- In criminal matters where the child is between ages 14-18, they give direct instructions to 
their solicitor regardless of who is paying the solicitor’s fees 

- In civil matters, such as if the child got into a car accident, they might have a tutor instruct a 
solicitor, a best interests representative (court appointed) to act for the best interests of the 
child who can listen to the child’s views but does not have to do what they want or a 
guardian ad litem who instructs solicitor on child’s behalf 

Proof of the Retainer 



- Proving existence of a retainer, and the identity of the client is easiest when there is a 
written document regarding this however, this is not a legal obligation in any Australian 
jurisdiction. 

- Retainers can be established orally or implied from the circumstances of the case 

Oral Retainers 

- A lawyer alleging the existence of a retainer that is not in writing must adduce evidence in 
the form of words and/or conduct  

- It has been judicially observed that “[w]here the solicitor does not commit the terms of the 
retainer to writing that solicitor will be at a disadvantage.” Here the lawyer must overcome 
four main evidential difficulties in this regard: 

1. evidence of conduct is rarely, in and of itself, unequivocal 
2. the passage of time tends to blunt the accuracy of detailed recollection of the 

relevant events 
3. proof of an agreement of itself does not serve to define its exact scope 
4. where the evidence consists of the lawyer’s word against that of the client, all else 

being equal, the court ordinarily sides with the client 

Implied Retainers 

- In this context it is the existence of the retainer that is implied, not its terms  
- It is the lawyer on whom the onus lies where he or she seeks to recover fees from an alleged 

client.  The alleged client may bear the onus where he or she wishes to make the lawyer 
accountable for breaching a duty,  

- An implied retainer rests on proof of facts and circumstances sufficient to establish a tacit 
agreement to provide legal services  

- The reasonable expectations of the alleged client carry significant weight here, as the lawyer 
may always take steps to dissuade any person from a belief that the lawyer acts for that 
person  

- The issue of implied retainers may arise in the context of prospective clients – who approach 
a lawyer for either preliminary advice – nowadays including electronically, via email or the 
internet – or who interview various lawyers with a view to selecting whom to retain  

- prudence dictates that the lawyer make explicit to a prospective client what duties the 
lawyer is assuming. This is important because, even absent of a retainer, the equitable 
doctrine of confidential information may shield some or all of the communications made in 
the course of a preliminary inquiry  

Duty of Representation 

1/3/20 



Counsel’s Duty to Accept a Brief – Cab Rank Principle 

- Lawyers who practise solely as barristers are professionally bound to accept a brief in any 
court in which they practise -> Cab rank principle 

- It has been branded as “a fundamental and essential part of a liberal legal system” – 
Brennan J in Giannarelli v Wraith – established advocate’s immunity 

o D’Orta further emphasised advocate’s immunity 
- Based on the fact that justice according to law is generally available. Unacceptable that he 

privileges of legal representation should be available only according to the predilections of 
counsel or only on the payment of extravagant fees  

- If the rule didn’t exist, it would be difficult to bring unpopular cases to court and the 
profession would become the puppet of the powerful  

- Yet practically speaking it has been judicially observed that “[i]n real life a barrister has a 
clerk whose enthusiasm for the unwanted brief may not be great, and he is free to raise the 
fee within limits”, meaning that “[i]t is not likely that the [cab rank] rule often obliges 
barristers to undertake work which they would not otherwise accept”  

- Lawyers who practise other than solely as counsel, on the other hand, are not bound to 
accept work (rule does not apply if lawyer is both solicitor and barrister) 

Grounds upon which Counsel must or may Decline a Brief 

The barristers’ rules in several jurisdictions, to this end, proscribe the acceptance of briefs wherein 
“the client’s interest in the matter is or would be in conflict with the barrister’s own interest or the 
interest of an associate.”  

Counsel must decline (and not continue) in a brief: 

- where counsel has information confidential to any person with different interests from 
those of the prospective client that may, as a real possibility, be helpful to the prospective 
client’s case, if the party entitled to the confidentiality has not consented to counsel using 
the information in the case  

- where the barrister has already advised or drawn pleadings for another party to the matter  
- where barrister has already discussed in any detail (even on an informal basis) with another 

party with an adverse interest in the matter the facts out of which the matter arises 
- involving appearance in a contested hearing before counsel’s parent, sibling, spouse, child or 

a member of counsel’s household, or before a bench of which such a person is a member 
- in which counsel has reasonable grounds to believe that he or she may, as a real possibility, 

be called as a witness, or which is an appeal from any decision, determination or award 
given after a hearing in which counsel was a witness  

- in which counsel has a financial interest in the outcome, apart from a fee under a 
conditional costs (or speculative fee)  

A barrister’s adverse views regarding a matter is not grounds in itself for declining a brief. In this 
case, the barrister should discuss this adverse view with the prospective client and inquire whether 



the client would still want to retain their services in which case it is the barrister’s duty to “sink his 
feelings and use all his skill, knowledge and experience on his client’s behalf”.  

Competence 

The basis of admission and practice as a lawyer is the public’s confidence in the lawyer’s 
competency. For this reason, counsel should not accept briefs outside their capacity, skill and 
experience.  

Practicality 

A barrister may decline to accept a brief on grounds including the following:  

- where the instructing solicitor does not agree to be responsible for the payment of the 
barrister’s fee or there are reasonable grounds to doubt that the fee will be paid promptly or 
in accordance with the costs agreement (but a barrister cannot legitimately decline a brief 
solely on the ground that the prospective client is legally aided, or set a higher fee than 
usual in order to deter the instructing solicitor from continuing to offer the brief) 

- where the barrister, being a Senior Counsel, considers on reasonable grounds that the brief 
also requires the services of a junior counsel and none has been briefed 

- where there is a personal or business relationship between the barrister and the client or 
another party, a witness, or another legal practitioner representing a party 

- where the brief is to appear before a judge whose relationship with the barrister is such as 
to make such appearance undesirable 

- in accordance with the terms of a costs agreement that provide for return of a brief  
- where other professional responsibilities dictate that he or she would be unable to devote 

adequate time to the matter 
- where the instructing solicitor does not agree to requests by counsel regarding appropriate 

attendances by the solicitor; 
- where the prospective client is also the prospective instructing solicitor, or a partner, 

employer or employee of that solicitor, and has refused counsel’s request to be instructed 
by a solicitor independent of the prospective client (and her or his firm) 

Acceptance of Work by Lawyers who Practise other than Solely as Counsel 

The grounds for counsel declining briefs discussed at apply with equal force to lawyers who act as 
both barristers and solicitors with the exception of those grounds that presuppose that the barrister 
and solicitor are different persons. For lawyers who practise as solicitors, the main concerns are 
competence and conflicting interests 

Competence 

A solicitor should not accept (not prohibited) a retained unless they can serve the client honestly, 
fairly and with competence and diligence to complete the work required in a timely manner. 
Solicitors who lack knowledge in a particular area should: refer client to another more experienced 
solicitor or engage a specialist to fill gap in expertise or experience (with the client’s consent).  


