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INRODUCTION TO THE LAW AND ITS SOURCES 

 

Law is both a body of knowledge and a way of thinking about that knowledge: it is 
important to master both. 

You are expected to know not just what the law is, but why.  Anytime you think about the 
answer to a legal question – ask yourself, why do I know that this is the answer?  What is 
my legal source or authority? 

You may disagree with some or indeed all of the substantive law which you are studying.  
But you cannot change it simply by disagreeing with it.  If you want to change the law – 
that is turn policy into law – you need to understand the law and its processes first. 

Behind the legal issues that the Court must decide there often are intensely political 
concerns.  Yet the Court is expected to resolve those issues according to law, and adhering 
to legal methodology.  We expect judges to decide issues after hearing argument in 
specific cases. 

Legal arguments need to be backed up by legal texts. 

The law is …………………because of ………….legislation, backed up by ………………….case. 

Nobody cares what you think of the law until you get to the high court. 

When you answer a legal problem ask yourself why and what source is used. 

Parliament is free to overturn decisions. 

Judges sit as instruments of the court. 

In Australia, one of the responsibilities of the High Court is to decide the constitutional 
validity of federal or State legislation. 

We live in a common law system. 

Statute Law and Case Law 
 

Statute – laws made by parliament (acts of parliament).  Statutes operate from the 
general to the particular.  Statute law dominates but they work in partnership with each 
other.  
 



Legal Institutions Exam Notes   
 

 

2 | P a g e  
 

Case law – is common law, laws made by judges, is the answer to a problem that the people 
bring before the court. Have to wait until there is a problem then there will be case law. 
Cases operate from the particular to the general.  Case law can deal with civil or criminal. 
Case law = the answer given by a judge to a question of law = important answer to the 
question.   Case law reactive = After it has happened = applying existing legal principles to 
a case currently before the Court. 
 
Citation of Statutes 

 
Referencing, providing enough detail so that the citation can be found 
 
* Title (in italics or underlined) 
* Year in “[  ]” or “(  )” 
* Jurisdiction in “(  )”  - ie (Cth) 
 
1ST time referring = in full then in brackets and quotes – ie (“Flags Act”) 
 
Sections/sub-sections refer to as “s6(2)(b)”  
 
 
 
Structure of a Act

• Number 
• Date 
• Long title 
• Short title 
• Preamble                                
(or purpose clause instead)  

• Preambles→older leg start with 
“Whereas” 

• Table of contents 
• Parts or chapters, divisions and 

headings

 
Important to cite the section – section is the most important part of the Act. 
 
Sections divided: 
s1(2)(a)(v) 
Section  s1 
Sub-section  (2) 
Paragraph  (a) 
Sub-paragraph (v) – ie, roman numeral 
 
Understanding the section of an Act 

 

* Make a checklist 
* Break it down into its elements (ie, Trade Practices Act, elements of s52(1)) 
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* Corporation – legislation 
* Trade or commerce – case 
* Engage in conduct – legislation 
* Misleading or deceptive – case 
* Need to understand what all the elements of a section mean 
*  Need to satisfy all the elements of an act – need to check all the boxes 

 
Starting out:  refer to a dictionary (AND legal dictionary) to interpret words (Oxford / 
Macquarie dictionary and/or legal dictionary) 
 
Case Law 

 
* Decision (outcome) is only relevant to the parties 
* Ratio decidendi 
 - REASON for decision 
 - answers the legal question for decision 
 - creates the BINDING LAW 
 
The way the facts apply to settled law 

• issues of fact 
• issues of law 

 
trying to find the REASON for the decision 
 
 
 
Reading a case: answer to a Question of law – read it LOOKING for an answer 
 
What is my question? 
What part of the case answers my question? 
 
 
 
Case citation 

 
* Plaintiff v Defendant  (civil case) – names in italics or underlined 
* R v Defendant (criminal case)  
 
After the case name, 
• Year in which the case is decided  

o [  ]  =  year is the volume number 
o (  )  =  volume in which the case has been reported 
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• Abbreviation of particular report 
• Page number at which the report BEGINS and 
• Page number from which you are quoting. 
 
 
LEGISLATION 

 

Bill presented to one of the two houses of Parliament, 
 

Lower House → → → Upper House  Governor of State  Constitution provides for 

Governor or Governor-General – royal ascent to pass 
 
Legislation can be proactive – can operate before the fact. 
 
 
Parliament can pass new law to override case law – Parliament predominates 
 
* Common law principles come from the cases. 
* Contracts → all case law (by the principles) 
* Cases:  the newest isn’t necessarily the best 
* Cases are always after the fact (reactive) 
* Statute law proactive 
* Answer to the question of law 
* Principle of law (manufacturer’s liability, negligence) 
* Facts are relevant so far as they discuss an issue 
 
 

Remember to always include what state it is from (NSW, QLD) and if it is Cth or NSW. 

Always make sure you are looking at the right act for the right date or time of offence.  
If the offence is committed years ago make sure you are searching for the act for that 
year. 

Schedules are part of the legislation so make sure you read them. 

To prove you have the right act you must ensure you satisfy all the elements of the 
section, eg. You must have a person, in trade or commerce, engage in conduct, that is 
misleading or deceptive etc.  Need to make sure that all the elements are satisfied for the 
act to apply.   

CLR – Commonwealth Law Reports 

In exams underline names of cases as you are unable to italisise. 
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INTRODUCTION TO LEGAL RESEARCH  

 
Types of legal material 
* Case law * Legislation 
* Textbooks * Journal articles 
* Legal dictionaries and encyclopaedias 
 
 
Interpreting a case citation 
 
Swain v Waverley Municipal Council [2005] HCA 4; (2005) 220 CLR 517 
 
[2005] HCA 4: 4th decision in the High Court of Australia in 2005 
   Perhaps never report 
   Maybe not been formally put to the publishers yet 
   Available Austlii – raw data, no preamble 
 
(2005) 220 CLR 517: Law reports have headnote/summary 
   Authoritive record of decision 
 
Merritt v Merritt [1970] 2 All ER 760 
 

Merritt v Merritt = parties 
[1970] = year of publication 
2 = volume 
All ER = name of law report 
760 = page 

 
Grey v Pearson (1857) 6 HL Cas 61 
 

Grey v Pearson = parties  
(1857) = Year of judgment 
6 = volume 
HL Cas = name of publication  

- House of Lords Cases 
61 = page 

 
 
R v Young (1999) 46 NSWLR 681 at 602 
 

R v Young = parties 
(1999) = year of judgment 
46 = volume number 
NSWLR = law report 
681 at 602 = “look at this page” – 
pinpoint citation 

 
Ayles v The Queen [2008] HCA 6 
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Ayles v The Queen = parties 
[2008] = year of judgment 

HCA = “medium neutral citation” – 
citation of the Court (High Court of 
Australia) 
6 = 6th judgment in that Court that 
year

 
Is the citation a law report or reference to a Court? 
 
 
SECONDARY SOURCES OF LAW 
 
*   Legal dictionaries *   Legal encyclopaedias *   Journals 
 
 
VOCABULARY 

 

 Ration decidendi (reason for decision) – creates law binding on other courts 
 Rationes decidendi (more than one) 
 Obiter dicta (notes otherwise said) – doesn’t make law but important – commentary, 

ie “assuming”, “if”, “not necessarily” 
 Obiter dictum 
 
 
 
 
FACT or LAW 

The best way to tell the difference is to ask yourself, could a witness give evidence to 
answer this question? 

If yes – it is an issue of fact 

If no – it is an issue of law 

Why am I reading this case?  What is the issue?  What am I looking for? 
 
 
LAW v POLITICS 

 

“Judges are bound by legal texts and their own prior precedents to a degree that political 

actors are not.  And crucially, judges have an obligation to explain their results as the 

product of legal judgement” (Michael C. Dorf) 
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LAW v POLICY 

 

“Courts and judges are not meant to have agendas, and judges are not meant to seek 

popularity.  They are expected to administer justice according to law, regardless of the 

consequences for their approval ratings.  A judicial decision that pleases one side of the 

other of a partisan conflict will always attract applause or blame from some of the 

partisans, but people expect judges to attend to the task of administering justice and to 

leave politics to politicians.” (Gleeson CJ) 

 

LAW v POLITICS 

 

“Behind the legal issues that the Court must decide there often are intensely political 

concerns.  Yet the Court is expected to resolve those issues according to law, and adhering 

to legal methodology.  We expect judges to decide issues after hearing argument in 

specific cases.” (Gleeson CJ) 

 

LEGAL APPROACH v PERSONAL OPINION 

 

“In Australia, one of the responsibilities of the High Court is to decide the constitutional 

validity of federal or state legislation.  The public would be outraged if the Justices 

advanced, as a reason for holding legislation to be valid or invalid, their approval or 

disapproval of the policy of the legislation.” (Gleeson CJ) 
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WHAT IS LAW? - The Scope of Jurisprudence 

 
“an obligatory rule of conduct.  The commands of him or them that have coercive power 

(Hobbes).  A law is a rule of conduct imposed and enforced by the Sovereign (Austin).  But 

the law is the body of principles recognised and applied by the State in the administration 

of justice (Salmond).  Blackstone, however, maintained that a rule of law made on a pre-

existing custom exists as positive law apart from the legislator or judge” (Osbourn’s 

concise dictionary) 

 
 
 
NATURAL LAW – idea about a “just” law 
 
 
 Aristotle – laws of nature 
 Too closely linked to a God or religion 
 Cicero, De Re Publica (“beyond man”) 
 St Thomas Aquinas 
 Finnis (Prof. John Finnis – Oxford Uni) – Does a law improve society? 
 Dominated Western thought until the 18th century 
 Assertions about natural law where often the basis of the argument for individual or 

human rights and for imposing limitations on governments 
 Groundwork for the principles of international law 
 Looking into ourselves we can see those principles.  Importance of respecting life. 

 
As understood by natural lawyers in the Aristoltelian-Thomistic tradition, those principles 
which a person needs to apply in order to satisfy the basic requirements of social justice 
and human flourishing, such as ‘do good and avoid evil’.  It is a system of fundamental 
precepts, rules and principles that may be derived from nature, divine inspiration or the 
rational intelligence of human beings, for the guidance of human conduct.  The law of 
nature develops out of, and in conformity with, nature and the reasoned exercise of the 
mental, moral and physical attributes of humans.  It purposes that hunans will rationally 
pursue their needs, and impulses without dishonesty, falsehood or indulgence 
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Thomas Acquinas:  4 types of law 

 The Eternal – God’s plan for the universe 
 The Natural – that part of the Eternal law which is discoverable by reason and which 

is to be found in the human mind (Natural law) 
 The Human – the law created by humans on the basis of natural reason, (or positive 

law) and 
 The Divine – that law revealed in scripture (religious laws) 
 
Human and Natural can sit together by applying laws of humans to natural law 
 
The problem of unjust laws – an unjust law is not a law 
 
Finnis: (Professor at Oxford University) basic goods 
1. Life (and health) – ie torture – law permitting life is not law 
2. Knowledge 
3. Play 
4. Aesthetic experience (maintenance of beauty, have beautiful surroundings) 
5. Sociability 
6. Practical reasonableness 
7. Religion 
 
 
POSITIVISM 

 

 

 Jeremy Bentham 
 John Austin 
 HLA Hart 
 Very influential over 200 years and in current legal thinking:  a critique of common 

law and natural law thinking 
 Significantly contributed to the emergence of the notion of Parliamentary 

sovereignty. 
 Laws set by political superiors but others under authority given by such superiors 
 
Various schools of legal theory which subject laws to structural analysis.  Laws are 
considered in the context of the legal system of which they form a part, without 
reference to their justice or merit.  In positivism thought, the validity of a law depends 
entirely on its relationship to other laws within the system.  This differs from natural law 
jurisprudence which analyses law by reference to theological or metaphysical criteria. 
 
Separates “IS” from “OUGHT” 
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“IS” from “OUGHT” or “IS” and “SHOULD” are separate questions. 
 
Positivists look at who or what made law 
 
Positivism – legal systems are credited by people rather than having some natural or 
metaphysical existence. 
 
 
Laws as a command:  Austin 
Features of a command 
 A wish or desire of one rational being directed to another 
 This intention is entered 
 If the command is not obeyed a punishment of some sort will result 
 
 
 

Command theory 
Austin:  A law is a general command made by a sovereign 
Problem:  how can sovereigns – who make the laws – be subject to the rule of law 
Rejected by HLA Hart 
 
 
HLA Hart 

Laws exist in two groups 
- primary rules (substantive law eg. Road rules) 
- secondary rules (rules about rules – eg. Constitutions, procedural rules) 
- “rule of recognition” 

 

Common Law – English legal system 

 
 Not necessarily what we think of a common law today, but the foundational ideas of 

much of common law thought 
 Common law theory flowered in 16-18th centuries 
 Coke (Sir Edward – pronounced “Cook”) 
 Blackstone 
 Hale 
 Predominantly English 

 
The unwritten law derived from the traditional law of England as developed by judicial 
precedence, interpretation, expansion and modification.  The common law creates specific 


