
LAWS1000 Notes 
 
Intro to Foundations of Law 
Tuesday, 25 February 2020 
Law: 
• Constantly changing according to societal values and morals 
• Prevents anarchy 
• Enforceable rules and guidelines 
• Most of the time based on ethics, values and morals  

  
Ethics: 
• What we view as good and right 
• Based on morals and values 

  
Legal ethics: 
• What is legal is usually what is ethical 

  
Definition of 'fit and proper person' of 'good fame and character': 
• Qualifies to be/admitted as a lawyer or legal professional 
• 'Good fame and character': how people view you, your character in society 

  
Cab Rank Rule 
is the obligation of a barrister to accept any work in a field in which they profess themselves 
competent to practise, at a court at which they normally appear, and at their usual rates. 
Only ways to circumvent this: 
• Schedule to full 
• Unavailable e.g. overseas 
• Not area of specialty (if they are specialised in an area of law) 
• Conflict of interest e.g. two criminals who committed/are involved  the same crime together  

  
Solicitors can reject cases however barristers can't due to the cab rank rule 
 
Statutory Interpretation 
29 Feb 2020 
 
Statute: legally binding and enforceable rules made by parliaments or bodies authorised to make 
statutes by parliament  
How is statute made: Passed through the two houses (house of representatives and senate) as a bill 
before it becomes a statute 
Role of the courts with respect to statutes: interpret it 
Statute prevails over case law  
 
Consolidated Acts/legislation: Acts put together over time, showing the current law with all 
applicable amendments incorporated 
 



Statutory Interpretation 
- Working out what legislation means 
- In practice, also means applying that meaning in a specific context: a case 
- SI: working out meaning of word or phrase. Statutory Construction: when construing the 

meaning of a whole section or provision 
- E.g. Moore v Hubbard: Mr. Moore argues that he was not guilty of placing a placard on an 

electric post as it was only illegal to place any placard on a “lamp post” under Police offences 
Act 1928 (Vic).  Judge had to decide whether the statute meant only lamp posts or all posts.  

 
Separation of Powers 
Parliamentary sovereignty: despite there being 3 arms of govt (separation of powers), the 
parliament is slightly more powerful when it comes to law making 

- Primary power of the legislative: make law 
- Primary power of judiciary: interpreting law  
- Therefore, legislation is superior to cases 

 
2 exceptions to the primacy of statutes: 

- Courts determine parliament has no power to make particular law (ultra vires) 
- Where parliament has not complied with the process of making law 

 
How do Courts Interpret Statutes? 

- Case analysis and SI go together in practice 
- Common law: rulings by the court before there was a piece of legislation governing the 

offences within the case 
- Case law: type of common law -> interpreting legislation within specific cases 

 
Modern Statutory Approach 

- Primary source of interpretation: Acts Interpretation Act 1901 (Cth) s15AA 
- Does not have to have an ambiguity to consider purpose (different to mischief rule) 
- To enact statutes that tells how to interpret other statutes 
- Courts find the purpose of an Act from intrinsic and extrinsic materials. 

• Intrinsic materials—words used inside the statute itself, like the long title, the preamble, 
any statement of purpose or objects clause, the division of the Act into parts and divisions, 
headings and schedules. 
• Extrinsic materials—documents and sources outside, external, and separate to the 
statute, which may be used to interpret the statute, including second reading speeches, law 
reform commission reports, and international conventions. Each Act, except SA Act, give 
inclusive lists of examples of extrinsic materials that may be used in interpreting legislation 
(usually discretionary of the court) 

- Courts use statutory interpretation Acts to interpret statute first, then a series of secondary 
tools developed by the courts 

- If interpreting an NSW Act, use the NSW Statutory Interpretation Act and so on 
- Except in Federal Acts, some parts of an Act are not used for interpretation and are only 

there to make more readable e.g. footnotes, endnotes  



- Involves taking the ordinary meaning of words (literal rule) and taking into account the 
purpose of the legislation (mischief rule) to ensure e.g. that drafting errors do not prevent 
parliament’s intentions being applied (golden rule) 

- Often the modern statutory approach can achieve the same result as the literal, golden and 
mischief rules but with more flexibility i.e. can consider extrinsic materials 

 

 
 
Traditional Common Law Approaches 

- Historically, there were only common law rules that judges used to interpret statutes. 
Today, courts use both modern and traditional statutory approaches as the modern 
statutory approach i.e. through SI Acts is not exhaustive 

- Laid foundation for modern approach 
 
Literal Approach 

- Courts used to take the words of the statute as what it is 
- Giving effect quite literally to the words Parliament has used 

 
Golden Rule 

- Developed as an exception to the literal rule, allowing courts to modify the ordinary 
meaning of words where the literal approach caused an absurd result -> restricted as only 
applied when literal resulted in absurd outcome 

 
The Mischief Rule 

- Based on idea that statutes were to be interpreted by determining the purpose of 
Parliament in passing the legislation  

- Similarly, only applied to resolve ambiguities or inconsistencies arising from the application 
of the literal rule 

- 4 questions to ask (derived from Heydon’s Case (1854) 76 ER 637 
1. What was the law before the making of the Act? 
2. What was the mischief and defect that the law did not provide for? 
3. What remedy did parliament establish under the Act to correct that mischief or 

defect? 
4. How can the court interpret the legislation so as to correct the mischief or defect 

according to the true intent of parliament? 



- Replaced by modern statutory approach as this approach allows courts to consider the 
purpose of the legislation even if there is no absurdity or ambiguity arising from a literal 
reading 

 
Other Tools Courts Developed for SI 
Presumptions for the interpretation of legislation (rebuttable i.e. statute can say it is not open to 
presumptions) 
Here are 10 statutory presumptions that courts sometimes use today, which we expand on below: 
1 Parliament does not interfere with fundamental rights. 
2 Statutes do not operate retrospectively. 
3 Courts presume their previous interpretation of a word or phrase applies if parliament uses the 
word or phrase in a statute. 
4 Legislation does not bind the Crown. 
5 Penal provisions are strictly interpreted in favour of the accused. 
6 Legislation does not take jurisdiction away from the courts. 
7 Property rights are not taken away without compensation. 
8 Legislation does not have extraterritorial effect. 
9 Parliament intends to legislate in conformity with international law. 
10 Words are used consistently in statutes. 
 
Semantic Construction 

- ‘must’ vs ‘may’ 
- ‘and’ vs ‘or’ 
- ‘means’ vs ‘includes’ 
- ‘must consider’ vs ‘must rule consistent with’ or ‘must use’ 

 
Latin Maxims 

- Guiding principles to assist in working out the ‘things’ that are covered by an Act 
- Noscitur a sociis (pronounced ‘noskiter a so-kiss’) means ‘it is known by its associates’—the 

meaning of a word or phrase can be worked out by its context, namely the words used 
around it. 

- Ejusdem generis (pronounced ‘e-use-dem generous’) means ‘of the same kind’—if you have 
specific words followed by a general word, the interpretation of the general word is limited 
by the specific things that come before it. 

- Expressio unius est exclusio alterius (pronounced ‘iks-press-eyo uni-es es iks-cloo-zio ol-tee 
reus’) means ‘the express mention of one thing is the exclusion of another’ 

- Generalia specialibus non derogant (pronounced ‘gener-arl-eea spesh-ee-arl-ee-bus non 
dero-gant’) means that ‘general things do not derogate from special things’—if there is a 
specific provision in a statute and also a more general provision, the general provision does 
not override the specific provision. 

 
Common Law and Equity 



3/03/2020 

 
- 2 fundamental sources of our Law in addition to statute law 
- Usually known as just common law 
- Developed hundreds of years earlier than statute law 
- Coexist and intertwine 
- Private law  

 
Origins: medieval England  
Australian law is still largely based on this however, it has also developed independently  
 
History of Common Law 

- Norman invasion 
- Prior to this: based on Anglo-Saxon customs 
- Origin was in feudal society  
- Created locally and administered locally i.e. in villages  
- Primogeniture  
- Normans used to do audits in order to ensure taxes are paid to the King. Whenever disputes 

arise: they would record the decision and shared it among themselves. This is the 
foundation of precedent and set judges  

- Beginning of 14th century: royal courts which facilitated the uniform development of 
common law 

- After this, saw the emergence of lawyers who were trained by the court to help administrate 
the disputes 

- Lawyers were the ones pushing the way the law developed by pushing their clients’ matters 
to be heard by the Royal Court. They helped frame many elements of the law 

- They then formalised these request documents (called writs) 
- Recover goods wrongly acquired by someone: Writ of Replevin 



- Recover goods from someone who acquired them rightfully but refused to return: Writ of 
Detinue 

- Language of the court at the time was French 
- Equitable jurisdiction: English language 
- From writs: plea deals  

 
Common Law Grew and Developed as Society did  

1. Towns emerged 
2. From barter style economy to monetary economy 

These put greater pressure on courts as commercial disputes arose from commercial activity 
 
Legal Reasoning 

1. Decisions court made were typically based on inductive reasoning (reasoning from particular 
to general). Court looks at specific case then looks at customs to apply to their decision in 
order to be able to be applied to the general 

2. Reasoning by analogy: reasoning case by case. Allowing the facts of different cases to be 
seen as sufficiently different or similar. Common law theory says rules are not made by the 
courts but discovered in the process of identifying similarities and differences between cases 
-> precedents are very important in adversarial systems for the sake of public confidence in 
the law 

Rylands v Fletcher [1868] UKHL 1: Ryland’s water flooded Fletcher’s land. Decision said that if a item 
that can be dangerous is contained in a land and damages another person’s property, the person 
who had that substance is liable. This precedent was considered in Australian case Rickards v Lothian 
[1913] AC 263 however, their case was slightly different as there was wrongful intervention by a 
third party (turned on all taps to purposely flood). Therefore, Rickard wasn’t liable.  
 
Common Law Problems 

- Juries were often corrupt 
- Misconduct in court 
- Courts were becoming very strict, rigid, inflexible and fanatical e.g. writs must be written 

correctly otherwise won’t be accepted 
- Judges were more interested in formalities rather than justice  
- Petitions went to the King about this problem 
- King set up a court called Chancery -> equitable jurisdiction which is where the public takes 

their problem with a court’s decision. Court of Chancery made decisions based on 
conscience and morality. Many of the chancellors were bishops who were also lawyers  

 
Court of Chancery 

- Spoke English 
- More flexible 
- Equity arose  
- Actions ‘in personam’ and ‘in rem’ 

 
Difference between ‘in personam’ and ‘in rem’ 

o Dispute over ownership over dispute in  



o Common law: Start action in court, applied to the land itself (action in rem, the 
thing).  

§ E.g. William owns the land 
o Equity: Order in relation to the person who owns the land (personam), fulfil an 

obligation in relation to the land.  
§ E.g. William should hold the land for the benefit of John.  
§ William is the legal owner. Fred owned the land prior to William, but 

conditionally that William held the land for the benefit of John. 
o Beginnings of trusts 

§ Fred handing over to William. Why? E.g. 
§ An unpopular King wanted to heavily tax the populace. People didn’t 

want to pay dues to the King. Gave the land in a trust e.g. to a 
relative to benefit children. 

§ Land left in trust to the Church 
o Common law recognises William’s right vs Equity recognises John’s 

 
Trusts 

- Issues arose: fraud, William would use land as if it was his own. Were not using land as it 
was trusted to them 

- Although William was legal owner in the eyes of the common law, it wasn’t his equitable 
obligation 

 
Main common law remedy: damages 
Equity remedies: injunctions, specific performance, etc 
Equity prevails over common law i.e. justice prevails over formality. Equity does not negate common 
law, they coexist. Equity seen as “gloss” to common law and seeks to do justice. Equity will prevail 
when there is a fairness issue over common law. 
 
Example of how all three sources of law coexist 
Current example: Alcoholic, semi-literate man wants to sell their land to a property developer for a 
very low price 

o Common law: Property developer is the legal owner of the land 
o Equity: Seek contract to be set aside on grounds of unconscionability, undue 

influence, etc 
o Statute: Unconscionability, etc as a basis to set aside contracts implemented in 

everyday consumer contracts 
 
How is Law made? 
4/3/20 
 
Government in Australia 
Commonwealth Government is a federal democratic constitutional monarchy.  
Federal: states have formed a centralised government with certain powers 
Democratic: the people vote for their political representatives 
Constitutional: the fundamental document by which government is given power is a constitution 
Monarchy: we have a Queen, also referred to as the Crown, as the head of state 
 
Broad principles which underpin the Australian Govt incl: 

- Representative govt 
- Responsible govt 



- Separation of powers 
- Parliamentary sovereignty 
- Rule of law 

 
Representative Government 
Is the notion that those people who govern are chosen by the people, and act as representatives of 
the people. Representative government may be contrasted with other forms of government, such as 
direct democracy and military dictatorship. 
 
Responsible Government 

- Inherited from England 
- Means that the Crown (the Queen), represented in Australia by the Governor-General, acts 

upon the advice of the Crown’s ministers, who are in turn members of, and responsible to, 
parliament 

- powers that the Governor-General may exercise without being beholden to the ministers: 
‘reserve powers’ 

 
Reserve Powers incl: 

- power to appoint or dismiss a prime minister 
- force a dissolution of the parliament 
- refuse to dissolve the parliament 

 
However, in exercising a reserve power, the Governor-General ordinarily acts in accordance with 
conventions—established and politically accepted rules of practice. E.g. when appointing prime 
minister under s 64 of the Constitution, the Governor-General must, by convention, appoint the 
parliamentary leader of the party or coalition of parties that has a majority of seats in the House of 
Representatives. 
There are circumstances where there is no generally agreed convention to control the exercise of 
the Governor-General’s reserve powers e.g. dismissal of Whitlam by blocking the budget bill which 
terminated the government’s budget to govern. Some argue that this was appropriate as it was 
consistent with the convention that a prime minister who cannot obtain supply should either seek a 
general election or be dismissed. Others argued that the dismissal of Whitlam breached the 
convention that a person who retains majority support of the House of Representatives, as Whitlam 
did, is entitled to remain prime minister. 
 
Separation of Powers 
Means that the various powers of government are divided between distinct arms of government, 
creating a balance of power so that no one arm of government holds all the power. 
 
Rationale 

- humans tend to abuse power 
- 3 arms of government can act as check and balances to each other 

 
Legislature 

- Parliament 



- Make law/legislate 
 
Executives 

- Ministers, Attorney-General, Governor-General and public servants who develop policy and 
administer law  

- Ministers are responsible for the decisions of the public servants administering their 
portfolio 

 
Judicature 

- Court system, embodied by judges 
- Interpret law to resolve disputes  
- HC check that parliament is acting in accordance with the Constitution 

 
Certain practices aim to ensure a separation of powers. 

- E.g. members of the judiciary have security of tenure and fixed salaries. This prevents the 
executive or parliament from removing judges from office if they make decisions considered 
unfavourable, or otherwise exercising undue influence over judges by controlling their 
salaries. 

- In Victoria and South Australia, independent authorities provide court administration to 
prevent interference by government. 

 
However, in practice we do not have a strict separation of powers e.g: 

- the executive appoints judges;  
- courts are administered by government justice departments in most states and territories; 
- government ministers are part of both the executive and the parliament; 
- and parliament delegates the law-making role to the executive (specifically the Cabinet), 

which drafts most bills. 
Parliamentary Sovereignty 

- Provides that, because the role of parliament is primarily to make law, parliament is 
supreme—or sovereign—over the executive and the courts in the law-making role, despite 
the principle of separation of powers 

- Means that if parliament does not like the law the courts or delegated authorities are 
making, or the way the courts are interpreting legislation, parliament may make a new law, 
and this new law will override the legal principles propounded by the courts/(e.g. 
regulations) made by delegated authorities 

- Important exception: HC is given, by Aus Constitution, power to interpret the Constitution 
and to rule on whether laws created by Federal Parliament are within the powers (intra 
vires) or outside the powers (ultra vires) granted by the Constitution 

- If HC rules that a federal legislation is invalid, Federal Parliament cannot override this 
decision by issuing further legislation on the point (in this respect, HC is supreme over Fed 
Parliament) 

 
The Rule of Law 

- All people are bound by the law - No person is above the law; it applies equally to everyone 
at all times. 



 
Case example: Kable v Director of Public Prosecutions (NSW) (1996) 189 CLR 51 

- Kable stabbed wife to death  
- Pleaded guilty on grounds of diminished responsibility due to acute depression from custody 

dispute 
- Sentenced to prison 
- During sentence, wrote threatening letters to carers of his children 
- According to longstanding legal principle, once a person has served their sentence, they 

must be released from prison 
- But the New South Wales Government enacted the Community Protection Act 1994 (NSW), 

which stated: ‘The object of this Act is to protect the community by providing for the 
preventive detention 

- Here was the whole force of the state’s law-making power being directed at one person, 
with law created retrospectively, regardless of the fact that Kable had already served his 
custody in accordance with the law in force at the time of his crime 

- High Court struck down the legislation for (among other things) breaching the principle of 
separation of powers, namely through the parliament usurping the role of the judiciary 

 
History of the Rule of Law and its Contemporary Importance 

- Ancient Greece and China -> where this was first established  
- In England, the defining moment for the rule of law came in 1215 with the signing of Magna 

Carta 
- A V Dicey, writing on constitutional law, stated that the rule of law has three meanings: first, 

that the law predominates, not arbitrary power; second, that the law applies to everyone, 
including government officials; and third, that the law of the constitution is created by the 
will of the people. 

- For the rule of law to be properly applied, laws need to be readily available and understood; 
there needs to be a reliable mechanism for identifying and punishing breaches; and those 
who create, administer and enforce the law must also be seen to be bound by it. 

 
Division of Power 


