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Intro 
Common Law  

- Contracts is a subject heavily based on and indebted to common law (incl equity) 
- Study of legal principles through analysis of cases and court judgments 
- Christopher Columbus Langdell developed case-law method 
- Application of law to cases 
- Statutes add to, update or modify the common law principles 

 
Definition of ‘Contract’ 
Australian Woollen Mills Pty Ltd v The Commonwealth (HC): 
‘It is the essence of a contract, regarded as a class of obligations, that there is a voluntary 
assumption of a legally enforceable duty’ 

- Contract lacks adequate succinct definition 
Legal definitions of contract are of two broad types: 

- First type of definition: sees contract in terms of a promise or set of promises – 
Pollock defines contract as ‘a promises or set of promises which the law will enforce’ 
(enforce: making of a court order in the form of a remedy against the person making 
the promise for failing to carry out the promise) 

o Pollock’s definition echoed in Page v Healthscope Operations Pty Ltd by 
Wilson J 

o Problems associated with Pollock’s def: 
§ Implies that only promises that can be enforced are those contained 

in a contract – Widodo v Hamdan: McClure JA ‘contract is not now the 
only means of enforcing a promise’ e.g. a promise outside scope of 
contract can be enforced pursuant to the principles of equitable 
estoppel or those of misleading or deceptive conduct 

§ Oral promise made to sell land can give rise to valid contract, but the 
promise will be unenforceable due to lack of writing evidencing 
promise  

- Second type of definition: sees contract in terms of agreement – Treitel states: ‘a 
contract is an agreement giving rise to obligations which are enforced or recognised 
by law. The factor that distinguishes contractual from other legal obligations is that 
they are based on the agreement of the contracting parties.’ 

o Problems associated with Treitel’s def: 
§ Contract can exist in absence of actual agreement between parties – 

law takes an objective, rather than subjective, view of the facts when 
assessing whether an agreement exists i.e. when determining 
whether agreement exists, they will look at action and words of 
parties rather than what they think 



§ Not all agreements giving rights to obligation are contracts. Unless 
agreement is intended by the parties to be legally binding, a contract 
does not exist 

- The key elements of the existence of a contract relate to the fact of agreement and 
the requirement of consideration 

o Agreement: for contract to exist, there must be agreement between parties 
o Consideration: promise – an agreement reached between the parties must 

generally be one that involves parties promising something of value to each 
other  

 
Overview of Contracts 
Contract Formation 

- Offer and Acceptance analysis  
- Agreement 
- Consideration, Intention, and Equitable Estoppel 
- Other elements: Certainty, Completeness, and the role of formal requirements e.g. 

Writing, capacity 
- Court must decide whether parties have formed a contract and are legally bound to 

each other 
 
Contents of Contract 

- Express and Implied Terms 
- Principles of construction (interpretation) of contractual terms 
- Use of contractual terms to exclude or limit the liability of the parties 

 
Vitiating Factors 
Vitiate: to destroy, impair or spoil the legal validity of 

- Duress (to the person, to the person’s goods and economic duress), and 
Misrepresentation (and Misleading or Deceptive Conduct under statute) 
Misrepresentation: fraudulent, negligent, innocent 

- Mistake (common, mutual, unilateral, non est factum (not my deed/contract)), and 
Undue Influence (two parties with existing relationship, one takes advantage of 
other party/breach of trust)  

o 2 types: presumed, not presumed 
- Unconscionability (under the general law and statute) *breach of trust  

o Strong overbears weak, weak party suffers from special disadvantage 
o Innocent party must display a couple of special disadvantages 

§ Sickness 
§ Poverty 
§ Lack of education 
§ Old age 



§ Influence of substances/drunkedness  
§ Emotional attachment  

 
Discharge of Contract 

- Discharge by Agreement 
- Discharge by Performance 
- Discharge by Breach 
- Discharge by Frustration 

 
Illegality 

- Common law illegality and statutory illegality 
 
Privity of Contract 

- Privity rule and its exceptions 
 
Contract Theory and Contracts in Context 

- Analytical and normative theories of contract 
- Historical place of contract 
- How do non-lawyers look at contract in a commercial context? 

 
Types of Damages 

- If no loss suffered -> nominal damages (B’s position would be the same irrespective 
of A not paying C) 

• Can only sue for B’s loss, not C’s loss 
• Legal blackhole  
• B has no incentive to sue for damages due to nominal damages only 

- If loss suffered -> substantial damages  
- Ordinary damages: pays for amount of money that you would’ve gotten if conract 

hadn’t been breached 
- Aggravated damages: breach was so great, excessive damages are awarded to 

compensate for losses, dignity 
- Exemplary/punitive damages: on top of compensatory damages, ordered by court to 

punish defendant as their breach was intentional or cruelly negligent 
- Damages don’t solve all legal problems -> turn to equity for help e.g. specific 

performance 

 
Fundamental Concepts 
Significance of Contract Law 

- Fundamental to many aspects of social and commercial reality 



- Seven Network (Operations) Limited v Warburton (No 2) Pembroke J: ‘one of the 
abiding principles of a civilised system of law… is that contracts are meant to be 
observed … We make decisions on the assumption that contractual obligations will 
generally be performed and solemn commitments not be ignored… general policy is 
that people should honour their contracts. If there were not adherence to such a 
principle, the conduct of private and commercial affairs would become an uncertain 
jumble.’ 

- Significance can be measured by frequency with which individuals are involved in 
relationships governed by the principles of contract law. E.g. 

o Sale of goods and services 
o Performance of work 
o Deposit or borrowing from financial institutions  
o Purchase or leasing of land 
o Insurance  

- Robert Reich: ‘if property and market power lie at the heart of capitalism, contracts 
are its  lifeblood – the means by which trades are made and enforced’. 

 
Sources of Contract Law 

- General Law (Common Law and Equity) and Statute 
- International Law (where domestic law allows) 
- Hierarchy of sources: can the relevant law be found in statute? If not, the law will be 

found in common law principles, but common law principles may be qualified by 
equity  

o Statute prevails over any conflicting rules of common law 
o Common Law 
o Equity prevails over common law 

- Today, continued evolution of contract law is achieved through evolution and 
development of common law and equity principles –> has been a feature of contract 
law for at least the last century 

- Australia is increasingly looking at developments in other jurisdictions e.g. US, 
Canada, NZ (rather than just UK) when considering the development of contract law 
in Au  

- Internationalisation of contract law affects contract law in Au – Vienna Convention 
(UN Convention on Contracts for the International Sale of Goods) 

 
Common Law 

- Legal principles that constitute the core general principles of contract law are 
primarily derived from the common law 

 
Equity 

- Chancery Court developed and administered the principles of equity  



- In developing its principles, the Chancery Court always presupposed the existence of 
common law principles and rights – the equitable principles which arose were 
fundamentally concerned with the manner by which parties exercised their common 
law rights  

- Equity contributed principles to the general body of law where the common law was 
either defective or deficient  

- E.g. no remedy to instruct parties to a contract to carry out their obligations in 
common law as damages only compensate for the loss -> specific performance 
became and equitable remedy to require parties to carry out terms of the contract 

 
Statute 

- Chancery Court procedure became increasingly complex and technical -> ineffective 
in developing law  

- Law making then increasingly became parliament’s burden through legislation  
o Statute of Frauds, passed in 1677, required certain contracts to be in written 

form to be enforceable 
 
Definitions of Contract 

- Law of Obligations (contract and tort *difference lies in source 
o Tort: obligations deriving from existing legal rule e.g. negligence 
o Contract: obligation deriving from agreement 

- Basic concepts of Agreement and Promise 
o Agreement giving rise to obligations that courts will enforce as long as 

requirements are mt 
o Objective test/reasonable person test: what would a reasonable person say 

the parties said or thought 
- A contract may be seen as an agreement between two or more parties that a court 

will enforce 
 
Classification of Contracts 
Promissory Intent 
Bilateral vs Unilateral 
Reflects distinction as to which parties to it has obligations to perform at the time the 
contract comes into existence 

- Bilateral contract: offeror’s promise is met by the offeree’s acceptance of that 
promise; an exchange of promises; the contract is formed when the promises are 
exchanged;  

o Offer to sell car and offeree agrees to buy car -> promises haven’t been 
carried out yet i.e. offers are said to be executory 

o In Union Dominions Trust (Commercial Ltd v  Eagle Aircraft Services Ltd), Lord 
Diplock observed that in a bilateral contract ‘each party undertakes to the 



other party to do or to refrain from doing something and in the event of his 
failure to perform his undertaking, the law provides the other party with a 
remedy’ 

o Majority of contracts are bilateral 
- Unilateral contract: offeror’s offer is accepted by the offeree’s performance of an 

act specified in the offer; an act in exchange for a promise; the contract is formed 
when the act is performed; only one party has obligation to perform at the time it 
comes into existence; constituted by an exchange of a promise for an act 

o E.g. promising reward for missing dog – no contract exists until dog is found, 
if dog is not found, no contract forms 

o Offer for a reward – Carlill v Carbolic Smoke Ball Co. 
o In Mobil Oil Australia Ltd v Lyndel Nominees Pty Ltd, Full Court of the Federal 

Court said ‘unilateral contract is one in which the act of acceptance of the 
offer is also executed consideration for the promise offered. The act of 
acceptance called by the offeree, leaves the contract executory only on the 
part of the offeror.’ 

 
Formation 

- Express or implied contracts: Clarke v Dunraven [1987] AC 59 
o Clarke and Dunraven signed letter to their yacht club that they will be bound 

by the club’s rules 
o Yacht club provided that if a yacht smashed into another: they would be 

liable 
o Clarke’s boat smashed into Dunraven’s 
o Dunraven sued 
o Clarke argued they didn’t know each other i.e. no contract 
o However, court found contract indeed existed 

- Simple contract:  
o requires no particular form;  
o written or oral;  
o must satisfy formative elements and require consideration;  
o most common form of contract;  
o e.g. transfer of homes, purchase of items 

- Formal contract:  
o represents a unilateral solemn promise;  
o must be in writing;  
o form takes the place of consideration;  
o typically, in the form of deeds 

§ contract entered into in deed form is also known as an agreement 
under seal or specialty contract 

 



Enforceability 
Classification of contract as void, voidable, or unenforceable relates to its effectiveness. 

- Valid contract: satisfies elements of formation and is enforceable 
- Void contract:  

o void by statute -> completely void i.e. act of parliament says it is illegal  
o void at common law -> usually unenforceable too e.g. can’t contract out of 

being sued 
o no contract ‘ab initio’ (from the beginning/no legal effect from the 

beginning);  
o no rights and obligations have arisen;  
o neither party is able to sue the other pursuant to it  
o in some cases, a void contract will have no effect at all 
o thus, in some circumstances, a contract will be void as a result of one or both 

of the parties entering into it as result of mistake  
o if property has been passed pursuant to such a contract: remedies available 

in tort for recovery of property or for monetary sum 
o if money has been passed, it will be recoverable through restitution 
o some void contracts have legal effects 
o a contract that is void for illegality may still be enforced if one of the parties 

is innocent of any illegal intent  
o may be only a part of a contract is void  

- Voidable contract:  
o a valid contract that can be rescinded, usually because of a vitiating factor 

e.g. lack of consent; innocent party may also seek damages for any loss 
o Innocent party can choose to continue contract or rescind but can sue 

anyway despite choice 
o Factors that affect quality of consent: misrepresentation, mistake, duress, 

undue influence and unconscionability 
o Fact that a vitiating factor is established does not necessarily entitle the 

affected party to rescind the contract 
o Right to rescind is sometimes unavailable hence, affected party will have to 

pursue another action if available 
o If not rescinded, contract holds all its value e.g. if property transferred 

pursuant to a voidable contract prior to recission, that party gains a good title 
to that property 

- Unenforceable contract: may be valid but cannot be enforced; usually because of 
lack of a formal requirement (by statute) such as writing e.g. contract to sell land 

- Illegal contract: the purpose of the contract is contrary to statute or common law; in 
some cases, the contract may be unenforceable 

o Illegal by statute – may be enforced under certain circumstances e.g. opened 
bottle shop while liquor licence hasn’t been approved, purchaser buys 



alcohol (contract valid between purchaser and seller) but owner of bottle 
shop will still get fined  

o Illegal at common law – never enforceable 
§ E.g. contract prejudicial to status of marriage: marry for Au 

citizenship, parent offers $100,000 to marry their international child 
§ Prejudicial to administration of justice: bribing an authority 

o Generally, neither party to such a contract is entitled to enforce it or recover 
property that may have passed pursuant to its terms 

 
Performance 

- Executed contract: one where the contractual obligations have been performed (by 
either one or both parties, prior or after contract was made) 

- Executory contract: one where the obligations of both parties are outstanding and 
yet to be performed  

 
Remedies 
Common Law 

- Damages: principal remedy for breach; monetary compensation for loss; court 
determines quantum, which depends on the measure of damages (difference 
between plaintiff’s position and position plaintiff should have been in but for the 
breach); given as of right; substantial v nominal damages. Must demonstrate that 
you have suffered a loss 

o Not punitive 
o Given as right 

 
Equity (unlike damages, not given as a right i.e. discretionary) 

- Specific performance: court order to enforce a positive contractual obligation; 
discretionary 

o Promises to do something 
- Injunction: court order to enforce a negative contractual obligation; discretionary 

o Promises to not do something 
- Rescission: court order that validates a suit to cancel or void a contract, return party 

to where they were before the contract. 
o Common law: solved between two parties e.g. taking back faulty item to 

seller 
o In court – rescission in equity 
o Statute: ACL s 18 – misleading or deceptive conduct 

- Restitution: restoration of something/compensation 
- Rectification: correction 
- Estoppel: the principle which precludes a person from asserting something contrary 

to what is implied in a contract 



If fail to recover equitable remedies, can still seek damages  
*Legally, companies are not legally responsible to make refunds if contract entered into and 
carried out correctly 
 
Statute  
Orders available through statute e.g. for refunds under Fair Trading Act 1987 (NSW) 
 
There are alternative principles, not based upon breach of contact, upon which a plaintiff 
can seek a remedy against a defendant who has failed to carry out their promise or 
obligation 

- Defendant’s failure to carry out their promise or obligation may give rise to claims 
for relief based upon the principles of equitable estoppel, or misleading or deceptive 
conduct, or the tort of negligence  

- In pursuing such claims, the fact that promise or obligation may be contractual is 
irrelevant  

- Can claim a combination of this and breach of contract 
- Honeychurch Management Pty Ltd v Deloitte Touche Tohmatsu: purchaser of shares 

in a travel agency sued its accountants who had provided it with professional 
services relating to the purchase. Action included claims, in the alternative, based 
upon breach of contract, misleading or deceptive conduct, and negligence 

 
Remedies not Dependent on Contract (outside contract law) 

- Remedies in Tort: Deceit (Fraud) and Negligence 
- Remedies in Statute: Misleading or deceptive conduct 

 
Hypothetical: Chantelle owes Amy $20k, asked Amy if she could only pay $10k as she has 
lost her job. Amy (promisor) promised Chantelle (promisee) to forgive the outstanding 
balance. Amy then lost her job and wanted Chantelle to pay remaining.  
Foakes v Beer 1888 

- Part of a payment of a debt on its own is insufficient consideration to support a 
promise 

- 5 exceptions (these will be considered good consideration) 
o If $10k was paid by third-party 
o If Chantelle paid $10k to Amy in a different currency 
o If Chantelle paid Amy $10k at a different location 
o If Chantelle gave/provided Amy something in addition (any value) to $10k 
o If Chantelle paid $10k to Amy before it was due  
o If Chantelle can rely on doctrine of promissory estoppel -> where promiser 

makes a promisee to promise (Chantelle) and suddenly promiser breaks 
promise and promisee and Chantelle had relied on Amy’s promise to refrain 
from Chantelle’s detriment  


