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- Equity = body of law developed from Chancery courts  
- Intervened where reliance on CL led to unjust results  
- CL formalistic from middle ages, strictly interpreted 

- Could have petitioned King for discretionary remedy where result was 
too harsh –> led to creation of Chancery 

- Lord Chancellor Cowper – equity moderates and reforms the rigour, 

hardness and edge of the law 
- Flexible – originally based on ideas of justice, fairness and morality  
- Seldon – equity varies with the length of Chancellors foot 

o Thought it was rogue, unpredictable, 
bc it acts in personam 

- But over time became more principled, rule-based and doctrinal 
- Struggle between CL and equity over which should prevail 

o Earl of Oxford’s Case 1615 – equity 
prevails 

- Dual structure – inconvenience and injustice, if chose the wrong court, 
hard to start again 

- Dickens – wrote of slipper precedents, knee deep in technicalities 
- 1873 Judicature Acts – partly resolved complexity  

o Abolished separated courts, 
replaced with fused HC 

o = procedural fusion 
- S49 SCA 1981 – HC can apply equitable remedies 

o But also that equity prevails over CL, 
but they are closely related  

- Kitto – says a lawyer dreads the layman’s question – what is equity? 

Same could be said for whether there is fusion, or what view of the 
fusion theory should be adopted 

- Milson – equity is probably the most important and certainly the most 

astonishing of English contributions to legal thought  

- Maitland – while it was intended to exist alongside common law 

supplementing it, there can clearly be conflict between the rules of 
equity and common law, which led to the necessary adoption of the 
rule that equity should prevail initially in s25(11) Judicature Act and 
subsequently in s49(1) Senior Courts Act  

 
Characteristics of Equity 

i) Discretionary 
- Re Diplock – less discretionary today bc it needs precedent 

- Sir George Jessel MR – said rules are progressive, we look to 

modern rather than old precedents (Re Hallet’s Estate) 
- Some discretion remains 
- But focus on how the discretion shifted from cause of action to 

remedies 
 

ii) Unconscionability  
- Evershed – most important, restrains injustice by stopping 

unconscionable conduct  
- Lord BW in WLG v Islington LBC – equity operates on the 

conscience of the owner of the legal interest 
- Unclear how to determine this tho  
- Whose conscience? – parties or judges…? 
- Is this a rule or a guiding principle – crucial  
- If rule, a clear definition is needed, if guiding then it’s fine to just 

manipulate it to achieve good results 
- Australia – use unconscionability as guiding principle for discretion 

- E law – uses it as a substantive doctrine 

- Lord Templeman, Winkworth and Edward Baron – said equity is 

not a computer, operates on conscience  
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iii) Modern Contributions 
- Eves v Eves Lord Denning – equity is not past the age of child 

bearing 
- Still provides new solutions to modern problems 
- Big contribution mainly to remedies – e.g. specific performance  
- Trusts – crucial contribution  

 

Assimilation debate 

Essay question variations: 
- Should there be borrowing 
- Are the rules of law prevailing over rules of equity in any event 
- Does it have any practical significance and why 
- Select 3 areas where CL and equity use different approaches or are 

the same and why 
- Is this debate a purely academic exercise  
- Do you agree with burrows that supporting fusion is good so that 

we’re not slaves to history 
 
To get a good mark 

- Don’t just re-write Burrow’s article 

- Say why doctrine X is better with or without fusion and why 

o Is fusion/no fusion better for implementing the objectives 

of that doctrine 

o How a change in law ought to be made 

- Are the differences between law and equity just a result of 

historic development? 

- Could there be danger in no-fusion case that like cases are not 

being treated alike? 

- Google the quote in question 

 

What are the areas where we can examine if equity or CL prevails? 
- Remedies as such  

- Tracing 

- Knowing receipt  

- Equitable compensation  

Don’t limit it to just tracing, recipient liability and monetary relief 
 

Starting points 

- Fusion fallacy 
- Meager, Heydon and Leeming state that this involves the 

administration of a remedy in one branch of jurisdiction by 
concepts which are imported from the other, which can be done 
explicitly, covertly and on occasion with apparent inadvertence – 
which seems like “borrowing” from equity by common law and vice 
versa  

- Inspired Burrows to write his seminal article on whether more 

should be done to indeed merge the two systems 
 

Levels of fusion 

- Descriptive 
o While the judicature acts did not effect a substantive 

merger of law and equity, strictly speaking a merely 
procedural one, a debate has emerged as to whether 
substantive fusion has taken place, linked to whether such 
fusion is desirable in the first place  

- Prescriptive 
o Should there be fusion? 
o Burrows – we need a substantive justification for the 

different outcomes, if not the law will be inconsistent, 
failing in its ultimate objective to treat like cases allow 
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o Smith – disagrees, states that having two systems allowed 

E law to develop more nuanced responses  
Views on fusion  

- Dualism 
o Ashburner – law and equity as streams of water 

o Legal systems as a fabric in which law-equity forms seams 
– AIB v Mark Redler 

o Maitland – equity did not come to destroy the law but to 

fulfil it 
 There was a conflict, but such conflict belongs to 

the old days 
 Now the systems work together harmoniously  

- Nominalism = are the same really 
o The difference between law and equity is a little more than 

a play on words 
o Birks – to use the terms relating to equity is to play with 

words 
o Burrows – equity and law are merely historical labels  

- Monism 
o Are truly the same 
o Blackstone 

- Fusionism  
o While the 1873-5 Acts fused administration, they did not 

dictate substantive fusion but for the first time rendered it 
a realistic possibility  

o Worthington 

 Wrote a book “argument against dualism” 
o Supporting cases 

 Can be found throughout case law – Aquaculture 
Corporation v New Zealand Green Mussel – 
equity and CL are mingled or merged together, for 
breaches of duties of confidence a wide range of 

remedies are available, and it does not mater 
whether these stem from CL, equity or statute  

i) Evidence of assimilation  
- Although equity prevails over CL, equity is secondary and supposes 

prior existence of common law 
- Maitland states that equitable rules are insufficient in themselves, 

common law could stand alone, but equity is entirely dependant 
on its existence  

- Kitto J argues that equity is the appendix the Chancery was 

composing for saving CL and is not an independent system of law 
 
1) Remedies available analysis 

- 1) Sempra Metals – confirmed that compound interests avail for 
claims regardless of whether those arose in CL/equity, although it’s 
a traditional doctrine 

- 2) AG v Blake – CL rights but a gain-based remedy was adopted, 
typically equitable because common law damages would have 
been inadequate. While this case is seen as wrong law, in 
Aquoculture v NZ Green Mussel, for the action for breach of 
confidence (equitable), exemplary damages were awarded, a 
common law remedy 

- 3) Seager v Dopydex – for breach of confidence in respect of 
confidential information, a claim is equitable and normally 
equitable remedies such as injunctions are awarded, but here it 
would have been ineffective, so common law damages were 
awarded instead.  

- 3) Rescission – at common law effected by election of party 
wanting to rescind but in equity by court order where the court has 
discretion to determine whether this is appropriate, the court has 
mixed CL and equity to  

o = could this be explained by equity providing remedies, 
that is, doing its traditional role, rather than evidence of 
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fusion, viewed like this, it can contradict Burrow’s analysis 

and instead support Smith’s perception of the function of 
equity  

= p. 3 of equity summary notes 
 
2) Trusts 

- Can you separate trusts and common law? 
- Can one exist without the other?  

 
 
3) Duty of care 

- See page 35 of these notes 
 

4) Equitable compensation/falsification 
- Target Holdings v Redferns  
- AIB v Redler – SC clearly preferred the fusion route, attracted to 

achieving consistency with common law contract  
- Toulson – commented that the stitching together of equity and CL 

continues to cause a problem at the seams 
- Dismissed falsification as resting upon fairy tales 
- Ho welcomes the decision, as it provides clarity and uncertainty 
- Areas of problems here, where there seems disparity with CL 

o Causation 
o Remoteness 
o Mitigation? = very common for common law damages 
o Quantification of loss – should equity reflect CL, where full 

cost of cure is applied, except where this would lead to 
unreasonable results  

- Notes pages 30-34 of summary notes 
5) Knowing receipt and dishonest assistance 

- For knowing receipt and dishonest assistance, dishonesty is 
required, which as a term itself raises questions – is D liable based 
on their actual knowledge, or do we need this extra element? 

- In 3 Rivers v Bank of England No.3, Hirst LJ described this as a 

chicken and egg problem, which is further exacerbated by the 
diverging views of common law and equity.  

- Dishonesty as a concept stems from criminal law, where a jury 
judged dishonesty based on their own perception of D’s conduct, 
however, there this was linked to knowledge, suggesting that 
equity might have borrowed from the wrong source 

- Lord Millett in Twinsectra stated it would be undesirable if this was 

different form the tort of inducing a breach of contract, and noted 
it would be odd if only subjective dishonestly was required, as 
equity has always demanded a higher standard than common law, 
and concluded that the introduction of dishonesty was an 
unnecessary distraction, a conductive error.  

- D & V suggest that this is an area where Cl and equity could be 

fused. Following the procuring of breach of contract route, liability 
for knowingly inducing a breach may be justified.  

- However, it should be noted that it’s not clear whether this tort  
- Is this historical? 

o Talk about the above development and origins of the 
notion of unconscionability – maybe not entirely historical 
if they had different purposes? 

- Does it make a practical difference – concept of fault as such? 
o = is it the same as action for money had an received, so an 

equitable alternative to Lipkin Gorman action, where 
equity uses fault as a way of cutting down on the number 
of restitutionary claims, or is it a liability equivalent to tort 
of interference with chattels, never stripped of its fault 
element? 

o Birks argues that the gap between tort and equity is 

actually much narrower than it seems for knowing receipt 
and dishonest assistance, but there are cases where the 
courts drew on equity, such as Louth v Diprose, an 
Australian case on contract law and the equitable 
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conception of unconscionable conduct, where a solicitor 
was in love with a woman, who played with his feelings 
and he bought her a house with all his money in her name, 
but this was then recovered by the defendant. Here, the 

Australian SC showed willingness to assist one where 

unconscionable conduct took place, and this in turn 
informed the understanding of what equity, albeit in a 
different jurisdiction, sees as unconscionable, in contrast 
with common law unconscionability.  

 
6) Tracing 

- Common law and equity have diverged as to tracing rules. While 
the fundamental process remains similar, there are important 
differences 

- Lord Greene MR in Re Diplock described the equitable approach as 

metaphysical, while the common law approach is rather 
materialistic. This divide comes from a historical division prior to 
JA, where equitable courts had developed more sophisticated 
rules.  

- Many commentators have argued for fusion in this area 
o Proposed by Burrows, Babefemi and Millett, and obiter by 

Lords Steyn and Millett in Foskett 

o D&V say the bifurcation is unnecessarily complicated and 

potentially a source of fusion. Two sets of rules seem to 
only be a historical anomaly, as Lord Steyn stated in 
Foskett pointing to Birks’ analysis of a unified tracing 

regime – tracing itself simply is a process, separate from 
business of assuring rights, thus it doesn’t matter what the 
rights are, as long as tracing takes place.  

o Similarly, Millett argues that there is nothing inherently 

equitable or legal about trancing.  

o In other jurisdictions, such as Canada and the USA, one set 

of rules has been adopted as the preferred approach.  
 
 

- How do they actually differ in practice? Does it make a difference? 
o Tracing at common law is much more restrictive, as no 

tracing through a common fund in possible (Taylor v 
Plummer), which is on the other hand possible in equity 
through both mixed and unmixed funds (Ajou v Dollar 
Land Holdings).  

o However, Smith argues that this area of law is 

misunderstood. In his view, in Taylor v Plummer, equitable 
interest was at stake, and therefore there is no reason for 
different rules.  

 

- Burrows says that as the law evolves, judges borrow ideas across 

the divide, which inspires development of the law 
 
ii) Is assimilation desirable  

- = e.g. should there be borrowing? 
- The answer will depend on whether it’s argued that the peculiar 

procedures and remedies applied in the courts of Chancery are 
indeed different principles taken into account when developing 
the body of rules we call equity  

- Martin – complete separation, in favour of the dualist theory. His 

argument rests on the above-mentioned fallacy as to what the JA 
actually achieved. If we ignore origins and nature of rights and 
remedies, then it’ll be easy to reach absurd positions. For instance, 
should the equitable defence of hardship be avail to defend a 
breach of contract? Denying fusion is not to say that they cannot 
develop – in contrast, there should be borrowing where apt! 

- Burrows – three categories where fusion has been perfectly 

achieved 
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o Trusts – trust can be described without reliance on an 
equitable and legal title, here it’s best to retain historical 
labels 

o Mistake in contract – common law and equity coexist, but 
there is nothing to be gained from adhering to historical 
labels, and more serious mistakes lead to more serious 
remedies 

o Complex category – mainly in civil law, where they do not 
co-exist coherently, classic example are monetary 
remedies 

 There are two main types of common law wrongs 
– breach of contract and torts 

 In equity, the most important wrong is breach of 
fiduciary duty (Mothew) 

 Argues all equitable wrongs should be treated as 
breaches of contract or torts, because there is no 
rational reason not to – both death with breach of 
duty  

 Monetary remedies would only need a small step 
forward to achieve full fusion 

 Rational is one of underlying concept 
o Smith – opposing view to Burrows 

 Argues that actually equity does have a distinct 
function, it gives it an external justification, 
proposing the functional theory of equity, which 
recognizes that there are areas of law that require 
a more “meta” solution that other, less complex 
situations 

o Peller – Australian law, Smith says he takes fusionism too 

far 

o Worthington 

 Argues for fusion giving the example of two 
football games developing. This leads to 

incoherency without a justification for such dualist 
approach, where there would not be practical 
difficulties, as fusion already happens in areas 
such as injunctions. Trusts could instead be 
defined as a right to enjoy defined benefits and 
have them afforded special protection against 
interference by third parties and special 
advantages of transferability.  

 Virgo opposes such proposal, arguing it would 

make trusts law more complicated. However, 
Worthington also argues jurisprudentially, cross-
fertilization has been taking place for years, noting 
the argument that Burrows makes about wrongs.  

o Lord Millett, writing extrajudicially 

 States that globally, the three greatest 
jurisprudential systems of the Western world have 
all been dual – Jewish, Roman and English, in each 
one there was part giving certainty, the other 
justice. However, clearly with Roman law, the 
basis for civil law systems, such approach was 
eventually abolished.  

o From such a comparative perspective, there seems to be 
no argument against dualism 

o Dangers of over-simplified reductionism must also be 
noted, is it worth achieving a change for the sake of 
appearance, by saying that a loss caused by misapplication 
of trust fund is the same as loss caused by breach of duty 
of care?  

o Birks argues that separation of equity actually undermines 

rational integrity of law 
 Not convinced, for the reasons given above  
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o Lord Diplock  

 In United Scientific Holdings v Burnley Borough 
Council – statement unanimously accepted in HL, 
proclaimed the two systems became fused and 
there was no distinction to be drawn between the 
two 

 Lord Denning shares this view, so does George 

Jessel in Walsh v Lonsdale and Carwarth in 

Halpern v Halpern No.2, a modern case relying on 
the Senior Courts Act, which is in line with the 
approach of Lord Goff in Napier and Ettick  

 

Equitable Rights 
- Division between personal and proprietary rights 
- 3 advantages of proprietary rights 

o Priority over creditors of D 
o Where it increases in value and there’s not security, will go 

to C 
o C can assert proprietary rights against another C 

 
1) Proprietary rights 
- Must be specifically created – express, implied, by operation of law 
- WLG v Islington – destroyed if 1 person holds both legal/equitable 

title 
- Can plan successive rights 
- Current equitable interest = interest in possession 
- Future equitable interest = vested interests 
- Entitlement can depend on a condition = condition precedent 
 
2) Personal Rights 
- Fiduciary duties – most significant 
- Also personal rights from e.g. breach of trust 

- Dividing line can be hard to draw 
- Can have both  
 

Equitable Maxims 
- Useful generalization but rarely decisive  
- Those who seek equity must do so equitably 

o C must be willing to act fairly 
o Chappel v Times Newspaper – injunction denied to 

employees to refused to rule out striking again  
- Those who come to equity must come with clean hands 

o But the conduct must be linked to the relief sought (Argyll 
v Argyll) 

o But won’t stop relief where C doesn’t have to rely on 
improper conduct for the claim (Tinsley v Milligan) 

- Equity treats as done what ought to be done 
o E.g. Walsh v Londsdale – agreed to sell land but did not, 

trust was created by equity  
- Equity protects the weak and vulnerable 

o UI doctrine 
- Equity is cynical 

o Where gift – equity presumes the gift was not intended, 
will be held on trust 

o Assumes certain relationships are exploitative (Mitchell v 
Homfray) 

o Fiduciary must disgorge profits (Boardman v Phipps) 
- Equity is imaginative 

o More flexible than common law 
- Equity follows the law 

o Very ambiguous, recognizes a legal rule but still develops 
on its own 

o Jones v Kernott – starting point it’ll be the same  
- Equity looks to substance rather than form 

o Walsh v Lonsdale 
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- Equity will not assist a volunteer 
o E.g. won’t perfect an imperfect gift 
o There are exceptions to this tho! 

- Equity is equality  
o Equity presumes equitable interests in property are equal 
o Except where there is no such intention – McPhail  

- Where equities are equal, first in time prevails 
o MacMillan v Bishopsgate Trust 

- Equity assists the diligent 
o E.g. doctrine of laches 

- Equity acts in personam  
o Not rights in rem, only personal  

 

Trusts 

- Langbein’s theory 

o Construes private express trusts as a contract 
o Emphasis – freedom of trust, just as the freedom of parties 

to enter into a contract 
o Nature – seen in what settlor can do, but in Armitage v 

Nurse there were limits imposed, e.g. there are certain 
non-delegable duties which are at the core of a trust and 
cannot be excluded, further supported by TA 2000  

o Based on the fact that a trust reflects intentions of settlors 
and can be altered at request of parties 

o Helpful analysis in modern times – no longer setting up 
trusts for marriage settlements, but instead use to ring 
fence assets from creditors and segregate different types 
of property so that assets are invested by responsible 
professionals 

o Quistclose trusts – controversial area in itself, but 
contracts may be dictating the position 

 Those are trusts for corporate bailouts, usually not 
expressed as such 

 Cooper v PRG Powerhouse – trust dictated the 
position, the same can be seen in Re EVTR, where 
the presumed trust on failure of purpose of the 
loan (Twinsectra) was construed on its facts to 
extend to situations of insolvency 

o = it’s particularly convincing in the modern world of 
commerce where trusts are viewed as specialized 
documents  

- Flaws of this analysis 
o Does not explain operation of constructive trusts, as those 

typically arise on the basis of unconscionability (Lord 

Browne-Wilkinson in Westdeutsche) 

o Does not explain neither presumed nor automatic 
resulting trusts, which operate where something has gone 
wrong with the intention of the settlor or subject of the 
trust (Vandervell) 

 
Where it’s like a contract  

- Fiduciary duties 
o Categories of fiduciary relationships – p. 35 of summary 

notes 
o Edelman says there should be a contractual link, and that 

this can be used by F to limit the scope of duty, or even 
displace it 

o Terminating fiduciary duties by agreement 
 
 
 
2) Is this theory undermined by self-declaration cases? 

- Langbein’s own response 

-  
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3) Is this theory undermined by doctrines that restrict what the parties 
can/cannot do? 

- Confidentiality (see essay below) – not such a hindrance as may fist 
seem 

- Non-delegability – Armitage v Nurse and TA 
 

- Overview 
o Langbein’s theory  

- Langbein, “The Contractarian Basis of the Law of Trusts” 

(1995) 105 Yale L.J. 625 

- Langbein, “The Secret Life of the Trust: the Trust as an 

Instrument of Commerce” (1997) 107 Yale L.J. 165  

- Nolan, “Property in a Fund” (2004) 120 L.Q.R. 108, 108–

117 
o  

- Is it undermined where S can declare a trust over his own 
properties? 

 
Confidentiality  

- = doctrine that trust documents and decisions of trustees must be 
kept confidential 

- Re Londonberry - beneficiary entitled to view only trust accounts 
and documents that were to be revealed anyway 

- Law has developed in this area 
- Schmidt v Rosewood – court held that for discretionary trusts (and 

maybe fiduciary powers and fixed trusts), there was an entitlement 
for B to view the documents 

- There was instead a discretion in the court to reveal such 
documents 

- Followed by Briggs J in Breakspear v Ackland, where he held there 

was no entitlement as of right to view them, instead, the discretion 
was conferred on both T and the court to decide whether it’s 

appropriate to disclose, in light of the advantages and 
disadvantages of such disclosure  

- Is it detrimental in commercial contracts? 
o The true purpose of a modern trust is to avoid claims by 

creditors, to promote business, and to steadily grow 
investment by use of asset managers 

o Could say that these doctrines are a hindrance 
o But this is weak, as Schmidt and Ackland were both cases 

on disclosure of a letter of wishes in a family situation, and 
there the would rarely be disclosed due to the danger of 
tearing families apart 

o But commercial trusts focus on maximizing investment, 
not distributing assets to families, and it’s unlikely that 
such authorities will/should be followed in these contexts, 
because there might be no prejudicial relationship of the 
parties 

- Does it have an effect on commercial trusts? 
o Probably the effect is not as large, unlike in Schmidt, here 

it won’t probably prevent beneficiaries from ensuring that 
their money is invested properly 

 
1) Commercial/domestic trusts  
- As there is a different purpose for domestic and commercial trusts, 

it’s arguably justified to have a different conception of 
confidentiality for either of these two trusts 

- To maintain and uphold commercial standards 
- For other equitable doctrines, there have been signs of recognition 

that different approaches are necessary  
o The rule in Hastings-Bass in Pitt v Holt – court could 

rescind a transaction on the basis of an irrelevant 
consideration 

o Virgo – says that Lord Walker accepted this may operate 

differently for commercial and domestic trustees 


