
Australian Constitutional Law Exam Notes 2019 

Constitutional Interpretation  
Methods of Interpretation 

Ø Originalism 
Ø Intentionalism  
Ø Literalism 
Ø Legalism 
Ø Realism 
Ø Purposive/progressive 

 
Pre Engineers’ 

Ø Between 1903-1920 the States had separate powers to the Cth known as reserved powers. 
The Cth was not allowed to make laws that were reserved to the States. If the Cth created 
a law that had regard to a topic that was reserved to the State, then the law was invalid.  

Ø Engineers’ overruled this doctrine, and held that there was no doctrine of reserved power.  
 
Division of legislative power  

Ø Constitution assigns Parliament with 40 heads of power in s 41.  
Ø States get residual power – s 107. 
Ø In Australia, the general arrangement is concurrent law-making power.  

o As the States still make laws on issues the Cth has legislative power; except Cth has 
exclusive power on matters which the States cannot legislate (ss 51, 52 and 90).  

Ø Federalist tradition 
o Each one of the individual governments is said to be sovereign, therefore, do not 

have power to legislate over each other.  
o This gave rise to: 

§ Implied intergovernmental immunity: both the States and the Cth were 
normally immune to each others laws.  

§ Residual powers: all matters that were not explicitly mentioned in the 
Constitution as belonging to the Cth Parliament were believed to be 
reserved for the States.  

 
Implied intergovernmental immunity 

Ø Doctrine states: two governments operating at different levels in same territory are immune 
to other’s laws.  

Ø Although this was never explicitly stated in the Constitution, this is crucial to federalism.  
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Reserved powers  
Ø Doctrine used to interpret Cth grants of legislative power, with the idea that the 

Constitution had impliedly reserved powers for States.  
Ø Any legislative powers not given to the Cth were meant for the States.  
Ø Consistent with the idea of federalism – shared power between sovereign governments. 
Ø This doctrine was detrimental the the Cth as it confers power to the States under s 107.  

 
Functions of the Constitution 

Ø Australian Constitution does not have a preamble. Instead, we use a preamble to the 
Commonwealth of Australia Constitution Act 1900 (UK) 

o Does not emphasise a union of the people of Australia but talks about the people 
of the States.  

o This emphasises that our constitution is a compact between the colonies to 
become a federation. It is not a compact for the people of Australia to become a 
nation.  

Ø Perhaps the most critical function of our constitution: to create a federation and distribute 
power between the States and the Commonwealth. 

Ø Our constitution creates a federal system. 
Ø Preamble also recognises that the new federal commonwealth will be under the Crown. 

This emphasises that we remain a constitutional monarchy.  
Ø New Commonwealth and new states must abide by the constitution.  
Ø Main functions of the Australian constitution: 

o To establish a federation 
o To distribute power between the new States and the new Commonwealth  
o To establish the place of the monarchy in the new federation 
o To limit power through the provisions of the constitution.  

 
Interpreting the Constitution 

Ø At common law, the ordinary rule of interpretation is that the judge must attempt to give 
effect to the intention of the law maker: Attorney General v Carlton Bank 

o Thus, statutes are generally to be interpreted in accordance with the meaning that 
they had on the day that they were passed. This is termed the originalist 
interpretation.  

o If judges fail to construe statutes in accordance with the original legislative intent, 
the meaning of the statutes would then change over time without legislative 
intervention, which would amount to an usurpation of the legislative function.  

o The High Court has long confirmed that originalism applies in the context of 
constitutional interpretation. Thus, the Court generally tries to interpret 
constitutional provisions in accordance with the intentions of the drafters of the 
constitution. 
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Intentionalism/intentional originalism 
Ø Focuses on the author’s intentions 
Ø Often provides little solution to ambiguity.  
Ø Original meaning. 
Ø Limited because it is hard to tell what the authors were actually thinking. Further, not all of 

the framers would have agreed or thought the same thing.  
Ø Do we want to be governed forever by what the authors of the constitution 

thought/intended?  
 
Textual originalism 

Ø Focuses on the historical meaning of words themselves.  
Ø Common or legal definitions of particular words.  
Ø What reasonable people would have understood the words to have meant at the time the 

Constitution was written.  
Ø Should we be held to the meaning that the words held in 1901?  
Ø Do not look at the intention of the writer (compare to intentional originalism above).  

 
Literalism/textualism  

Ø Focusing on the literal meaning of the words.  
Ø Literal dictionary meanings of the words.  
Ø Literal interpretation is the least controversial method of statutory interpretation. It involves 

the least amount of judicial innovation and potential judicial law making.  
Ø Most orthodox means of interpreting statutes, but often impossible for a judge to discern 

a statute’s actual meaning by referring to words alone.  
 
Legalism 

Ø Assumes that there is an underlying body of law (corpus jurus), waiting for the judge to 
discover it. The judge discovers the corpus jurus by applying the common law method (a 
mixture of historical method, literalism, and historical precedent).  

Ø This method has been heavily criticised.  
Ø Following precedent of past cases.  
Ø Engineers’ 

o Interpret the words according to their ordinary and natural meaning, in light of the 
common law and statutory history of those words.  

o Concerned about the words in the context of the document as a whole. That is, 
looking at the Constitution as a whole.  

Ø We look specifically at the words; the Constitution is a self-autonomous body.  
Ø Asserted advantage of a legalistic approach is that decisions are made from objective 

legal rule and principles of interpretation rather than being subjective values of the judges.  
Ø However, it is impossible to interpret any instrument divorced from values.  
Ø Strict and complete legalism = a cloak for undisclosed and unidentified policy values.   

 
Incremental accommodation 

Ø Accepts that the meaning of words will change.  
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Ø Connotation/denotation. 
Ø Words of the constitution have a fixed meaning but the way that the meaning is applied 

and interpreted changes over time.  
Ø Eastman v The Queen 

o Search is always for objective intention of the framers, but should be sufficiently 
malleable to account for circumstances and conditions that they could not have 
foreseen. 

 
Purposive/progressive 

Ø Concentrates on the environment and circumstances in which the interpretation is taking 
place.   

Ø A step further from realism – no constraints. 
Ø Interpret in own way.  

 
Realism 

Ø Regard to policy changes 
Ø What are the consequences of the decision?  
Ø Looking at the outcome for society.  
Ø Subjectivity – is it ethical? Will it lead to inconsistent results?  

 
Engineers’ Case 
The Case 

Ø Facts 
o Union of engineers had a claim in the CCC Act (Cth) for an award to its members 

across Australia. Some of the employers were State employers.  
Ø Issue 

o Question was whether the CCC Act (Cth) was valid under s 51(xxxv) and could 
therefore authorise the making of an award binding these employers.  

Ø Held 
o The implied immunities doctrine and reserve powers doctrine were abolished.  
o The constitution is not to be read in a way that would preserve the reserve state 

powers.  
 
Majority judgement 

Ø Knox CJ, Isaacs, Rich and Starke JJ 
o Duty of the court to give effect to the Constitution according to its own terms, 

finding intention from the words of the compact and upholding it precisely as 
framed.  

o Focus on indivisible sovereignty and responsible government (two features 
adopted from the British constitutional system)  

o Majority emphasise the relationship between the Australian constitution and our 
British constitutional heritage.  They reject any comparison between the Australian 
constitution and the US constitution.  

o The role of the High Court in constitutional interpretation not to consider the 
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outcome of their decisions and the consequences on the federation, but to adhere 
to established interpretive principles.  

o Settled rules of construction.  
o Must read the constitution naturally in light of the circumstances in which it was 

made with knowledge of the combined fabric of the common law, and the statute 
law which preceded it.  

§ Natural meaning of words - idealism and literalism.  
§ Textual originalism 

o A combination of a literalist and originalist approach is synonymous with a legalistic 
understanding of constitutional interpretation.  

Ø This case is authority that the High Court takes a legalistic approach to constitutional 
interpretation.  

Ø Found that the three Western Australian state employers were bound by the orders of the 
Commonwealth court of conciliation and arbitration.  

Ø In this case, the Courts ruled that judges should primarily interpret the Constitution 
according to the express words therein.  

o Implied meanings could only be construed where such a meaning was necessarily 
or logically implied from the text of the Constitution. Otherwise, judges should not 
overlay the Constitution with implications which they feel should be there.  

Ø One of the main implications abandoned in Engineers was the reserved powers doctrine, 
which had previously dictated that federal powers be interpreted so as not to trespass on 
the arena of States' powers.  

Ø Held that the constitution should not be interpreted with an interpretive presumption that 
sought to reserve State powers, but rather simply to give the words their literal and ordinary 
meaning.  

Ø The principles laid down in this case have permitted the Commonwealth laws to expand 
into areas that would otherwise have been subject to State control and the case has 
become a major precedent for similar decisions for expanding Commonwealth power.  

 
Engineers’ on constitutional interpretation  

Ø To interpret the constitution, proper rules of statutory interpretation are to be followed.  
Ø Constitution must be read naturally in light of the circumstances in which it was made, with 

knowledge of combined fabrics of the CL and the statute which preceded it.  
Ø Emphasis on literal interpretation, where literalism is carried out within the context of 

traditional legal principles and techniques.  
 
Use of Convention Debates  

Ø Rejected in Tasmanian Dams and Municipal Council of Sydney v Cth as being inadmissible 
material. 

Ø However, in Cole v Whitefield, it was recognised that the use of the convention debates to 
inform the historical v contemporary meaning of the word, but not to displace the ordinary 
meaning (originalism).  
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Reading down and severance 
When does this apply  

Ø If a particular section of the legislation is invalid, then this section, or particular words within 
the section, may be severed. This will mean that the rest of the section or Act will be made 
valid.  

Ø The law may be read down to preserve the valid application of the law.  
o Section will continue to operate validly but its scope will be narrowed.  

Ø Note: reading down or severance can only be done if the ‘operation of the remaining parts 
of the law remain unchanged’ – Pidoto v Victoria.  

o Reading down and severance can only be used if the remaining parts of the law 
remain substantially unchanged. If taking words out or reading word down would 
change the what the law is doing, then the Courts will not take these steps. This is 
mainly due to the separation of powers principles. Courts are reluctant to be seen 
as taking on a legislative/policy making role.  

Ø Would Parliament have intended the law to have only a partial operation?  
Ø If there are a number of different ways that a law could be read down or severed, the Courts 

will often choose not to take these steps, because they feel that it is for Parliament to 
determine which way the law is to be construed.  

 
Acts Interpretation Act 1901 (Cth)  
Section 15A: construction of Acts to be subject to the Constitution 

Ø Every Act shall be read and construed subject to the Constitution, and so as not to exceed 
the legislative power of the Commonwealth, to the intent that where any enactment 
thereof would, but for this section, have been construed as being in excess of that power, 
it shall nevertheless be a valid enactment to the extent to which it is not in excess of that 
power.  

Ø When an act severs or reads down the law, it is giving that law operation that is narrower 
than what was intended by the Parliament 

Ø Thus, the Courts will not employ these techniques unless they believe that it was 
Parliaments intention that the law continues to operate if part of it is held to be invalid.  

Ø Section 15A is a statutory instruction for courts to read down or sever invalid parts, if 
possible.  

 
Section 22A: construction of Act so as not to exceed power of State 
1) Every Act and every provision of an Act will be construed so as not to exceed the legislative 

power of the State. 
2) Any Act or provision of an Act which, but for this section, would exceed the power of the State, 

is nevertheless a valid enactment to the extent to which it does not exceed that power.  
 
Limits of reading down and severance 
Strickland v Rocla Concrete Pipes Ltd  

Ø In this case, the Cth made a law that required contracts in restraint of trade to be registered.  
Ø Trade Practices Act 1965-1969 (Cth)  
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o Section 42: contracts in restraint of trade must be registered.  
Ø ‘Contracts’ was not limited in any way; the section appears to apply to all contracts. This 

was not supported by a HOP.  
Ø Cth tried to save as much of the application of the law as possible.  
Ø Section 7 of the TPA tried to bring the law within a HOP by providing that s 42 be applied 

to contracts made: 
o In the course of interstate or overseas trade or commerce; 
o To which the Cth is a party; 
o Made in territory;  
o Made by a foreign, trading or financial corporation.  

Ø Section 7(4) provided that s 7 shall not be construed as limiting the operation of the Act.  
Ø Held: courts cannot reconstruct out of the ruins of one invalid law of general application a 

number of valid laws of particular application. Courts can undertake amputation and 
excision, but not plastic surgery. 

Ø The Courts will not reconstruct invalid general laws because this is a legislative exercise. 
The Courts will only take out parts that can be cleanly taken out.  

Ø It is parliament’s jobs to make laws, NOT the Courts. It is the Courts role to determine 
whether or not it is valid.  

 
Characterisation & Validity  
Characterisation 

Ø Subject matters powers: sufficient connection 
Ø Purpose powers: proportionality testing 
Ø Question: whether the law relates to the subject matter or purpose of the power in a way 

that allows it to be described as a law ‘with respect to’ that power.  
 
Validity of the law  
Steps 
1) Characterisation 

a) Scope of the power (focus on the relevant head of power)  
b) Character of the law (focus on the relevant section of law)  
c) Sufficient connection between the scope of power and the law 

 
Test: Re Dingjan; Ex parte Wagner 

Ø To determine whether a law is ‘with respect to’ a head of power in s 51, two steps must be 
taken: 

o (1) Character of the law must be determined (by reference to the rights, powers, 
liabilities, duties and privileges which it creates).  

o (2) Judgement must be made as to whether the law can be connected to the HOP.  
§ Melbourne Corporation: if connection is so insubstantial, tenuous or distant 

that it cannot be described as a law with respect to that HOP, then it fails 
the test.  

 



 8 

State legislative power 
Ø Sections 106-107: ‘saving’ provisions 

o Section 106 
§ Subject to the Constitution, each State shall continue to have the 

Constitution that it previously had as a colony operating as it did before.  
o Section 107 (reserved powers doctrine)  

§ Subject to the Constitution, State Parliament’s will continue to have the 
powers they had before federation.  

Ø Plenary power 
o Constitution Act 1934 (SA) s 5 

§ This means that the State has the power to make laws about any topic 
(subject to a few limitations).  

 
Cth Legislative Power 

Ø Section 51 
o The Parliament shall, subject to this Constitution, have the power to make laws for 

the peace, order and good government of the Cth with respect to… 
 
Characterisation 

Ø This is the process used to determine whether a Cth law is valid with respect to a HOP. 
 
Subject matters power: test of sufficient connection 

Ø Test of characterisation is one of sufficient connection.  
Ø Powers to make laws about things (e.g. corporations)  
Ø Corporations power = subject matters power.   

 
Purposive power: test of proportionality  

Ø Test of characterisation is one of proportionality. 
Ø Powers to make laws to achieve a specific purpose (e.g. the power to make laws for the 

purpose of defending the Cth)  
 
Subject matter powers 
Process of characterisation  
1) Interpret the head of power 

a) Engineers’ – legalism as the guiding interpretive principle.  
b) Jumbunna Coal Mine NL  

i) It must always be remembered that we are interpreting the Constitution in its broad 
and general terms.  

ii) If there is ambiguity, you must favour the broad construction of the HOP, thus giving 
the Cth more power.  

c) Here we are only looking at the relevant HOP.  
2) Look at the legislation  
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a) Determine the ‘character of the law’ by reference to the rights, powers, liabilities, duties 
and privileges that it creates’.  

b) Here we are only looking at the relevant legislation.  
3) Is there sufficient connection?  

a) Here we are looking at both the HOP and the legislation.  
b) Must determine whether the scope of the HOP is broad enough to encompass the law.  
c) Sufficient connection is one that is not so insubstantial, tenuous or distant that it cannot 

sensibly be described as a law with respect to a HOP: Re Dingjan; Ex parte Wagner 
d) For subject matters powers, purpose and proportionality are irrelevant: Herald and 

Weekly Times Ltd v Cth 
 
Purposive powers  
Proportionality 

Ø Purposive power is the power to make laws to achieve a stated purpose.  
Ø Test is whether the law is proportionate, or appropriate and adapted to the relevant 

purpose.  
Ø EAP is a purposive power.  
Ø Do not need to apply the test of sufficient connection for purposive powers.  

 
General issues 
How to apply characterisation 

Ø Characterise the law section by section. That is, look at each section of the law individually. 
DO NOT look at the legislation as a whole and attempt to characterise the entire Act.  

Ø Possible that some sections within an Act may be within a HOP and others not.  
Ø Different sections may be supported by different HOP’s.  

 
Corporations Power: Section 51(xx) – Subject Matters Power 

Section 51(xx) 
1) The Parliament shall, subject to this Constitution, have the power to make laws for the peace, 

order and good government of the Cth with respect to: foreign corporations, and trading or 
financial corporations formed within the limits of the Cth. 

 
Summary 
1) Subject matters power, therefore, must establish sufficient connection to be valid.  
2) Is the law supported by s 51(xx)?  

a) A question of whether the law is valid 
b) Starting point: WorkChoices 

3) Assuming the law is valid, does the law apply to a particular corporation?  
a) Foreign 

i) Formed outside of the Commonwealth (Incorporations Case).  
b) Trading 

i) Does it engage in substantial trading activities or have a trading purpose? (Adamson’s 
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Case) 
ii) No need to profit – making revenue is enough (Adamson’s Case). 
iii) Trading activities must not be insubstantial (Adamson’s Case).  

c) Financial 
i) Does it engage in substantial financial activities or have a financial purpose? 
ii) Financial activities need not be the company’s predominant activity, but merely form a 

substantial portion of its total activities (State Superannuation Board).  
iii) Purpose test may be useful when corporation has not begun (State Superannuation 

Board)  
 
 
What is a corporation 

Ø A distinct legal person, separate from its shareholders, directors and employees (separate 
legal personality)  

Ø Capable of having legal rights and obligations.  
Ø Usually created by a process called ‘incorporation’ or by statute.  
Ø Corporation must already have been formed. The Cth cannot make legislation to form a 

corporation: Incorporation Case.  
 
What aspects of corporations can be regulated? (reach of power) 
Concrete Pipes  

Ø Narrow view 
o Aspects/activities must be linked to corporations, such as trading activities of 

trading corporations.  
Ø Broad view (current position) 

o No limit.  
o Provided the corporation has the characteristics that bring it within s 51(xx), any 

aspect or activity can be regulated.  
 
CP and Third Parties 
Actors and Announcers Equity Association v Fontana Films Pty Ltd 

Ø Facts  
o A law prohibiting conduct which would cause damage to the business of a 

corporation was held to be supported by the CP, because it protected corporations 
from the conduct of outsiders. 

o Section 45D of the TPA protected a corporation from a secondary boycott.  
o Union was preventing the supply of actors to the company.  
o The law regulated unions, not corporations.  

Ø Held 
o Even though it regulates others, the conduct regulated may cause substantial 

loss/damage to the business of a trading corporation.  
o Therefore, it was within the scope of s 51(xx).  
o Majority held that no nexus was required.  


