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Lecture 1 – Introduction 

Ø Basic definition – an agreement between two or more parties involving one or more 
promises that are given for something in return and that the parties intend to be 
legally enforceable  

Ø Beginning of the contract is the negotiation stage – what happens before a contract 
is formed – the parties are talking with each other about terms 

Ø Negotiations depend on the power balance – as consumers don’t have much 
negotiation with the companies which usually provide a standard terms and 
conditions – while companies that negotiate with each other 

Ø Middle period – is the formation process – the terms of the contract – how is it to be 
interpreted  

Ø Most contracts are performed – some contracts are breached – for which law 
provides compensation – to recover the loss to the party(ies) who suffered a loss 

Ø Some contracts can be oral, but most are written – the sale of property must be in a 
written contract to allow for certainty  

Ø Parties must have an intention to create legal relations  
Ø Contracts are an exchange – you are doing something for me, and I do something for 

you – gratuitous exchanges are not considered contracts – key element is 
consideration in NZ law  

Ø Contract law doesn’t protect people from their own stupidity – for example if you 
sell a luxury car for $10 the court cannot protect you  

 
Lecture 2 – What are Contracts  

Ø Bilateral contracts – almost all contracts are bilateral – they impose obligations on 
both parties  

Ø Unilateral contracts – only one party is undertaking an obligation – contract of 
reward is one example – offering a reward of $1000 to anyone who completes a task 
– one party is bound to pay the reward, but the other party is not bound to try and 
receive the reward  

Ø NZ contract law is largely derived from English contract law – key element is 
decisions made by judges – the influence of English contract law had gradually 
diminished after 1960s  

Ø NZ statutes were made to rectify the common law – Contract and Commercial Law 
Act 2017  

Ø Law of restitution and law of tort regulate around contracts – restitution works on 
the idea that where one person receives money or service from another even in the 
absence of a contract in some situations they are required to give up the money or 
pay for service – usually referred to as unjust enrichment – mistaken payment – 
there are certain cases in which a contract is void, voidable or unenforceable  

Ø Law of tort – tort law also covers cases of economic loss  
Ø Hedley Byrne v Heller (1963) – one party asked for advice about their company – the 

party gave that advice saying that the company was solvent – the advice was given 
without payment meaning no consideration meaning no contract – despite there 



being no contract there was liability – the case was decided that there was liability – 
this extended the scope of negligence  

Ø This opens the floodgates argument as to where to draw the line for such cases – 
there is also a problem as to why you can bring a case for something you don’t pay 
for  

Ø It is argued that contracts should operate under certain principles to allow for 
consistency – however, they are interpreted differently by different judges and the 
context of the contract is also important in deciding  

Ø Parties breach a contract for reasons such as – the fulfilling the contract is no longer 
beneficial to the party (especially in markets that a volatile), you are unable to 
perform the contract (set price too low or natural disaster) 

Ø To see if the parties have agreed you must look at their intentions – these can be 
determined subjectively or objectively  

Ø Subjectively agree – both parties agree on Term C within the contract – both agree 
that Term C is part of the contract  

Ø Subjectively Disagree – one party intends on Terms C with the other party and the 
other agrees to Terms D – in this situation there is no contract  

Ø Objective view – if the party has agreed on term C the other party cannot turn 
around and say they intended something different  

 
Lecture 3 – Objective sense of a Promise 

Ø Denny v Hancock (1870) – the dispute here is about the size of the land being sold – 
the purchaser was provided a plan by the seller and they inspect the land – they 
believed they were buying the land up to the iron fence with the giant 3 trees – 
however, the boundary was shown with some stumps that were hidden by shrubs – 
they enter in a contract of sale – the purchaser realizes the land is smaller than they 
believed – they refused to pay and complete the contract – vendor seeks specific 
performance to complete the contract – specific performance was refused  

Ø The question is whose interpretation is correct to a reasonable person – reasonable 
person would be at the same view as the purchaser 

Ø The buyer relied on the plan – the plan was giving the buyer the impression that it 
was selling the bigger piece of land not the smaller piece of land  

Ø Any reasonable person would believe that they were buying the bigger piece of land 
Ø Specific performance was refused – only reason to order specific performance is if 

the plans gave clear view that the small piece of land was being sold  
Ø Tamplin v James (1878) – on an objective test – the agreement reflected the seller’s 

intentions – contract was completed on the seller’s terms – the court ordered 
specific performance  

Ø In this case there was no attempt to mislead in the size of the land – the plans were 
accurate – the purchaser thought the land was bigger than in the plan – the 
reasonable person would assume the size of the land was as it would be in the plan  

Ø In this case there was no attempt to mislead in the size of the land – the plans were 
accurate and visible – it was the purchaser who got it into their head that the land 
was bigger than intended  

Ø Smith v Hughes (1871) – Blackburn says – If, whatever a man’s real intention may 
be, he so conducts himself that a reasonable man would believe that he was 
assenting to the terms proposed by the other party, and that other party upon that 



belief enters into a contract with him, the man thus conducting himself would be 
equally bound as if he had intended to agree to the other party’s terms 

Ø This suggests that no matter what the subjective view of the man they are agreeing 
to the terms proposed by the other party   

Ø However, there is also a 3rd stage in which the party needs to demonstrate that the 
other party was agreeing to their terms – for example if a reasonable person 
believes that the term is A and not term B – the party needs to also prove that they 
intended term A and there was no misrepresentation which would lead the other 
party to believe it was term B  

Ø This stage helps to solidify the objective test – as sometimes a party can be misled 
into believing they are agreeing to different terms 

Ø Raffles v Wichelhaus (1864) – in this case a ship named the Peerless was travelling 
from Bombay to Liverpool carrying cotton – the buyer refused to accept the 
shipment in December as they expected to buy it in October – however, there were 
two ships named Peerless travelling – one in October and one in December – due to 
this ambiguity they contract was considered void as the terms were not clear and a 
reasonable person would believe either party is correct – this is considered a mistake 
– Doctrine of Mistake – parties have agreed but they have agreed on unstated 
assumptions  

Ø The party must prove that the reasonable person would reach the same conclusion 
as their terms as well as the other party would reach the same conclusion as the 
other party – there was no misrepresentation  

 
Lecture 4 – Intention to create Legal relations  

Ø There needs to be an intention to create legal relations between parties – the 
agreement must be supported by consideration or a deed 

Ø Statement is made in which there is no intention to create legal relations – 
statement made not intended to be taken seriously – “Mere puff”  

Ø Lambert v Lewis (1982) – manufacturer of the tow bar – stated that the tow bar was 
full-proof and required no maintenance – plaintiff argued that these were contract 
terms (contractual warranty) – tow bar had come lose and there was an accident – 
these terms were breached and they could bring a case – HOL said they were not 
intended to have legal effect  

Ø Domestic agreements are not considered contracts as there is no intention to create 
legal relations – note: law isn’t saying these cannot be contracts – there is a 
presumption that domestic agreement is not intended to have legal force – this is a 
presumption that you ca rebut – if the evidence show that the parties intended to 
enter into a legally binding contract there is a contract – ultimately about what the 
parties want  

Ø Balfour v Balfour (1919) – a husband who worked in Sri Lanka would send money 
back to England for his wife – he stops paying her – the wife seeks to enforce the 
agreement – Justice Etkin said the agreement was outside the realm of contract – it’s 
a presumption that no is intended  

Ø Law presumes that when parties enter into a commercial relationship there is a 
contract  

Ø Jones v Padavatton (1969) – concerns a mother and daughter – mother lived in 
England – daughter was a secretary in the USA – the mother said to the daughter if 



she came to England to read to the bar she would pay her an allowance – later the 
mother agreed to provide a house for the daughter – the relationship became bad – 
the mother claimed the house back – whether or not she could do so depending on 
what license she had – was there a contract – based on the facts that the house was 
given without intending into enter into legal relations – agreement was very vague – 
that suggested no contract was intended  

Ø There is no intention to create contract in social agreements  
Ø Lens v Devonshire Club (1914) – the plaintiff was very good at golf – he won the 

competition – golf club refused to give him the prize – no one in the competition 
would expect any legal relations were to be formed – it was a social situation and 
there is a presumption that there is no contract  

Ø In commercial agreements there is a presumption that the parties intend to enter 
into legal relations – therefore a contract – almost all contracts are commercial 
agreements so hard to argue there is no intention to enter into legal relations  

Ø There are situations where parties want to agree but don’t want any legal 
enforcement over the terms  

Ø Rose and Frank v JR Crompton (1923) – this was distribution agreement between a 
paper manufacturer in Britain and paper retailer in USA – the clause stated that the 
parties have not entered into a formal or legal agreement – the presumption is that 
parties intend a contract – the Judge said there was no binding contract – due to the 
clause – you need to look at the wording used – the intention of the parties 
expressed here was that they don’t intend to be legally bound – judge did not see 
any reason to not give effect to that intention – courts should not rewrite contract – 
they were commercial parties legally advised and knew what they were doing with 
that clause  

Ø Kleinwort Benson LTD v Malaysia Mining (1923) – a comfort letter is used by 
companies that talk about the financial position of one of the parties – worried 
about whether you have the capital – which is a promise in which you are liable and 
you will be able to finish the job – whether such an agreement was or was not a 
contract – where there was a commercial transaction even by way of a comfort 
letter there is a contract – COA accept that reasoning – but for other reasons that 
the comfort letter was not a contract – there was no promise in the way the comfort 
letter was drafted  

Ø Winn v Bull (1877) – the parties were discussing a lease – the subject was made with 
an intention to create a contract – was this binding when the landlord refused to 
enter the lease – they said the lease wasn’t concluded – the tenant brought a claim – 
the claim failed because they were at the stage before a contract – the agreement 
they entered was expressly stated that it would be a contract – unless that contract 
was concluded there was no contract  

Ø Concorde Enterprises LTD v Anthony Motors (1981) – two commercial parties 
entering into a written agreement – question was whether that was a final contract 
– no clause in the agreement that stated that this was a final agreement and there 
was no contract clause – prior to a formal agreement being drawn up and executed – 
any agreement before that is not intended to have legal agreement  

Ø It is flexible – it knocks out extreme cases where you don’t need to get into a 
discussion on whether the contract is breached – either parties have made it clear 
that there is no contract or something that is not the law’s business 



Lecture 5 – Contract Formation – Offer 
Ø Judges don’t really like to create public policies themselves as this would be 

overstepping their bounds and doing the job of the legislature  
Ø By making an offer the offeror is making a clear statement that intend to be bound 
Ø Contract isn’t formed until the offer has been accepted by the offeree  
Ø There are statements that is not an offer – these are mostly done in negotiations – if 

it is not considered an offer it is an invitation to treat  
Ø Offer and acceptance is more mechanical – acceptance has to mirror the terms of 

the offer  
Ø Situations which there is an agreement but no offer and acceptance – for example – 

cross offers when two offers are made simultaneously – Amy decides to sell 100 
computers at $500 each – Bill has made an offer to accept the 100 computers at 
$500 each – subjectively intend the same thing – however, there is no contract – the 
two offers don’t make an offer and acceptance  

Ø There are situations where there is offer and acceptance but no agreement – Hartog 
v Colins & Shield – there has been an offer and acceptance of the skins at a lower 
price yet there is no agreement – this was because the price was written incorrectly, 
and this was just considered a mistake and therefore no contract  

Ø Mirror image rule – do the precise terms of the acceptance match the precise terms 
of the offer  

Ø Gibson v Manchester City Council (1978) – Dennings said – you look at the course of 
dealing and see whether they have accepted the offer – you look at the course of 
dealings to determine whether there has been an acceptance to the offer – 
however, the other lords said that there was very rare times where you would do 
this and move away from the snapshot  

Ø Boulder Consolidated Ltd v Tangaere (1980) – in 1971 the purchaser contracted to 
buy lot 168 from the vendor – in 1974 the lot was no longer available – so they 
agreed to buy lot 203 – it turned out that lot 203 was unavailable  

Ø In 1976 the vendor outlined that they could give back the installments paid plus 
interest or take another 3rd lot – in that letter there was a plan which included stage 
8 of the development  

Ø In March 1977 the buyer wrote back saying they were willing to accept another plot 
– In March 1977 the vendor replied with a list of the plots at stage 7/8 of 
development – on the plan next to some of the stage 7 plots it was written title 
available and included lot 138  

Ø In June 1977 the vendor again wrote to the plaintiff and suggested some lots that 
were in stage 8 – the buyer says that they want lot 138 which was in stage 7 not 
stage 8 – was an offer to sell lot 138 and has the buyer accepted that  

Ø Justice McMillen used the traditional approach – he said there was no offer to sell 
lot 138 – there was confusion over the lots that were available – more than that 
essential terms were not settled – such as price and the building tie (legal device 
which lays down how land is to be developed) – there was no offer and because 
there is no offer there is no acceptance and so no contract  

Ø Justice Cook adopted approach closer to Lord Denning – rather he went back to look 
at their conduct of dealings – he said it was unreasonable to construct a contract out 
of that  



Ø Dennings test allows them to be more flexible and broader – this allows for more 
certainty as parties know when the contract is concluded  

Ø Offer is an expression on a willingness to contract on specific terms made it with the 
intention it will become binding as soon as it is accepted by the person it is 
addressed to  

Ø Invitation to treat is more like an expression of interest or something said during 
negotiations which is not intended to have legal consequences  

Ø Offers are decided by the intention of the party making the offer – does the person 
making the statement intend to make an offer – however this test must be done 
objectively  

Ø Presumptions of an offer – advertising of bilateral contract – for example I am 
advertising to sell my car – advertising goods for sale is an invitation to treat 

Ø Partridge and Crittenden (1968) – the appellant advertised in an magazine – quality 
ABCR bevel hens 25 shillings each – a letter was written saying they wanted to buy 
one of the birds in response to this – it was illegal to sell under s66 of the Birds 
Protection Act 1964 – Justice Parker said that the advertisement of the goods was 
not an offer it is merely an invitation to treat  

Ø The reasoning for this can be found in Grainger & Son v Goth (1896) – Lord said that 
if you advertise goods for sale a trader maybe liable to supply more in stock since 
anyone can accept the advertisement and that was not practically a good idea  

Ø Lefkowitz v Great Minneapolis Surplus Store (1957) – where the defendant placed 
an advertisement to sell 10 televisions for $100 each – first come first serve – the 
plaintiff accepted the offer – this was an advertisement so was is it an offer – here it 
was said the advertisement was an offer which could be accepted – its limited to one 
person – solves the problem the problem in Grainger and Goth since he does have 
the stock to meet the requirement  

Ø If you can show that an offer is really intended than it is okay, and it can be accepted  
 
Lecture 6 – Offer – Continued  

Ø Advertisements in unilateral contracts are to be considered offers – such as rewards  
Ø Gibson v Proctor (1891) – a reward would be paid on the information about a crime 

– this was treated as an offer not merely an invitation to treat  
Ø Carlill v Carbolic Smoke Ball (1893) – issued an ad promising they would pay 100 

pounds to anyone who had caught influenza having used a smoke bomb – COA 
rejected the argument that it was a mere puff – it wasn’t a general statement and 
was targeted at certain people – they deposited 100 pounds in an account which 
showed their sincerity – showed they had a serious intention – it was an offer – 
advertisement of a unilateral contract and with intention are ones that are treated 
as offers  

Ø Carlill accepted the offer as instructed and it did not work, and she caught influenza 
– the company refused to pay – Carlill survived the influenza and she lived till 96 – 
her death certificate recorded that she died of old age and influenza   

Ø There is no possibility of further bargaining and all that is required for the contract to 
form is for the other party to accept by doing a particular act – ultimately a question 
of intention  

Ø Display of goods in a shop – they are an invitation to treat  



Ø Pharmaceutical Society of Great Britain v Boots Cash Chemists LTD (1953) – were 
the goods on the shelf an offer which were accepted when they were picked up – 
Pharmacy and Poisons Act (1933) – required the sale of poisons to be sold under the 
supervision of a registered pharmacist – display of goods was an invitation to treat 
not an offer – the customer is the one that makes the offer at the cashier desk – the 
shopkeeper accepts the offer and at that point the contract is completed  

Ø A shop is a place for bargaining – if you allow goods on display to amount to an offer 
– the customer by picking up the goods accepts – that would be a problem if the 
stock runs out – especially if the item is a display item (phones or perfume) – 3rd 
argument is that the customer would be bound as soon as they pick up the item and 
so is not an offer  

Ø There are times where the display of items has been treated as an offer  
Ø Chapelton v Barry UDC (1940) – concerned the display of deck chair – the act of 

picking up the deck chair was accepting the chair – limitation clause for personal 
injury which was written on the back of the hire of the deck chair – the court could 
not say that the contract was completed after the ticket had been handed over since 
that would mean the limitation clause did not apply  

Ø Advertisement of goods on websites – they are treated the same as goods on display  
Ø Tenders/Bids – invite tenders – putting out tenders for people to do a particular task  
Ø Spencer v Harding (1870) – the plaintiff sent the highest bid on the tender – the 

defendant refused to sell to them – if the circular which requested tenders which 
was an offer and the accepting was giving the highest bid – the circular was not an 
offer – when I invite tenders I only make an invitation to treat – because you can 
accept or reject individual bids that come in  

Ø Flyde Aero Club v Blackpool BC (1990) – if you are under no obligation and make an 
invitation to treat there is no contract when the tenders are submitted – you can 
ignore any conforming bids is a problem  

Ø Concerned a local authority who wished to run an airport in Blackpool – the council 
stated that when they requested tenders various conditions – they have to be 
received by 12pm on 17th of March 1983 – the plaintiff submitted the tender in the 
townhall letter box by 11am and there was a notice saying it will be emptied at 
12pm – the letter box was not emptied – council said they were not going to 
consider it  

Ø COA said invitation to tender was not an offer – the offer was made by the party 
making the tender which the council could accept or reject  

Ø However, there was another contract – when the council advertised for the 
submission they made an offer to consider all conforming tenders – called a process 
contract – lays out on which terms the tenders will be considered – which is then 
accepted by submitting the tender – you need to consider all conforming bids and if 
you do not do so you are breaching the contract  

Ø Markholm Construction Co LTD v Wellington City Council (1985) – council 
advertising sale of land requesting tenders – two parties a father and son lodged 
offers by submitting tenders – without notifying them their applications were 
treated as one application – they didn’t consider each of them – in the 
advertisement they said they would consider all the offers – there was a unilateral 
process contract – council were bound to consider all conforming tenders – they 
were bound to take the same process they said in their advertisement – which is 



what they have done – for example they did not say they would consider one 
application per family – one bid was made behalf of company and one made 
individually – the advertisement were of commercial character so you can expect a 
process will be followed – where the process is not followed there will be a breach  

Ø Auctions – Harris and Nickerson (1873) – a request for bids is an invitation to treat – 
the bids are offers and acceptance of a bid is under Fair Trading Act 1986 so when 
the auctioneer indicates – usually you have a reserved price on what you are selling 
– where there is no reserve the auctioneer has to accept highest bids  

Ø How the offer has to be communicated to the offeree – person cannot accept an 
offer if they are unaware of it  

Ø R v Clarke (1927) – arrest for a criminal offense – the plaintiff was accused – they 
were giving an award for the information – could they claim the reward – they 
couldn’t claim the reward because they were unaware of the offer and didn’t rely 
upon it  

Ø Gibbons v Procter (1891) – the plaintiff gave the information and was passed to the 
higher court – when the information was given, they were not aware of the reward – 
at the time of acceptance they knew about the reward so they could receive it 

 
Lecture 7 – Termination of Offer  

Ø When an offer is made prior to acceptance of that offer it can be withdrawn at any 
time – allows the offeror to change their mind  

Ø There is an express revocation of the offer would mean the offer is terminated  
Ø In order for the revocation to be effective it must be communicated to the offeree – 

do not apply the postal rule to the revocation  
Ø 1st of May A makes an offer to B – on the 3rd of May A sends a letter revocation of 

the offer – on the 4th of May B accepts the offer this is done before the letter arrives 
– 5th of May the letter arrives – A is bound because the revocation of the offer 
arrived after the acceptance  

Ø Byrne & Co v Van Tienhoven (1880) – this involved telegraphic communication 
about the sale of iron – the vendors said they would offer the iron for 40 shillings 
with the offer open till Monday – the purchaser’s replied on Monday Morning 
asking about delivery time – this was merely an inquiry – vendors didn’t respond – 
at 1:34pm the purchaser telegraphed accepting the offer – the vendors said they 
sold the iron to someone else at 1:46pm – the withdrawal of offer hadn’t reached 
the offeree  

Ø Dickenson v Dodds (1876) – you hear from another party that the offer is being 
withdrawn – is that sufficiently communicated – the defendant offer to sell a 
property to the plaintiff offer open till 9am of the following Friday – on Thursday the 
plaintiff heard that the property was sold to another party – the plaintiff then tries 
to buy the property – the offer had been withdrawn and they couldn’t accept it – it 
was said that they knew the offer had be withdrawn and therefore could not accept 
it 

Ø There are two situations when offer is open till this time – but the offeror can 
withdraw the offer any time before that time  

Ø But if you combine that offer with a promise to keep it open if you give 
consideration – option contract – in return for that you give something to keep it 
open  



Ø King v Homer (1913) – the offeror offered to kill possums for 12 months for some 
money – before th plaintiff could accept the right to kill were sold to 3rd party – the 
plaintiff tried to accept knowing that – he knew that the offer was being withdrawn 
and that reification was effective even if the withdrawal came from a 3rd party  

Ø The offeree could reject the offer  
Ø The offeree makes a counter offer  
Ø Hyde v Wrench (1840) – this was about a sale of farm for 1000 pounds – there was 

a counter offer at a lower price – this destroyed the original offer  
Ø Cross v Davidson (1898) – the sale of steamboat – the plaintiff accepted the offer 

but added a phrase “delivery next week” – it wasn’t since they had added a 
condition and that was new offer and that killed off the original offer  

Ø Shaw v Jones (1924) – offer to purchase a property – the defendant made a counter 
offer asking to buy at a lower price – the plaintiff refused to accept the offer which 
was communicated to the defendant – the defendant than tried to accept the 
original offer – it was said that if the offer has been rejected you cannot go back and 
accept the offer  

Ø A condition under which the offer made cannot be met  
Ø Dysart Timber LTD v Nielson (2009) – the parties were in a dispute – the COA gave a 

judgement in favor of plaintiff – the defendant appealed – during the period they 
were waiting for the appeal – Nielson made an offer to settle – SC granted the 
appeal – the plaintiff tried to accept the offer thinking they would lose in the SC – 
the defendant then said they are withdrawing offer since they had gotten appeal – 
Judge McGrath said whether or not the offer was conditional depended on contract 
construction – the approach of other judges were that the offer can lapse if a 
condition is implied  

Ø An offer only lapses where the offer is made with an assumption that is 
fundamental – are the change of circumstances fundamental that the offer should 
lapse – Elias and Blanchard said the granting of leave was not fundamental – that 
the person making offer must have known that the leave could have gone either 
way – if they wanted make provisions they should have done that in the terms of 
the offer  

Ø There is a lapse of time – where no time for acceptance is given there will a 
reasonable time applied  

Ø Death of offeror or offeree  
Ø Revocation of unilateral contracts – Amy offers Bill to walk from Auckland to 

Wellington – this is a problem as the offer can be revoked after the task has started 
Ø GNR v Witham (1873) – the rule is you can withdraw the offer but that may cause 

hardship – there is a restriction on the offeror to revoke the offer once performance 
has started  

Ø Errington v Errington (1951) – a father bought a house for 750 pounds – borrowed 
500 pounds from the bank – the daughter and husband lived in the house – as long 
they paid the mortgage installment the house would be theirs after it was all paid – 
could the father get the house eventhough they paid some of the installments – 
father’s promise was a unilateral contract – could not be revoked by him once the 
couple entered on the performance – it would only unbound him if they were not 
able to complete the terms – it is enough to accept the contract even if they were 
performing but had not yet completed it yet 



Ø Daulia v Four Mill Bank (1978) – when you make an offer you imply under an 
obligation you can’t then withdraw the offer – there is an implied obligation that 
you can’t stop other parties from accepting  

Ø Shuey v US (1878) – reward for information about a crime – Justice Strong said the 
offer can be revoked in the manner it was made  

 
Lecture 8 – Acceptance  

Ø This is again determined by the objective test – does a reasonable person believe 
that the offeror believed the offer was accepted  

Ø Acceptance of offer must be – be given in response to offer – correspond with offer 
– be made with the prescribed method of acceptance – be communicated to the 
offeror  

Ø Motive of accepting the offer – motive for acceptance does not matter  
Ø Williams v Carwardine (1833) – defendant offered a reward of 20 pounds to anyone 

who gave him information about a criminal offence – the plaintiff heard of the offer 
– she believed she did not have much time left to live – she gave the information – 
she was mistaken in thinking she didn’t have much time – one of the question was 
whether she was easing her conscious but she was not motivated by the offer – we 
cannot go into the party’s motive – if you accept it does not matter what your 
motives are  

Ø Cross offers – two offers made simultaneously – Amy offers to sell 100 computers at 
$500 each and Bill offers to buy 100 computers at $500 each – neither party is 
accepting both making offers  

Ø Mirror image rule – an acceptance must be unconditional and must – if the response 
seems to vary the terms of the offer it is not acceptance but rather counter offer 

Ø Line between a counter offer and an inquiry is a fine one – on the facts it is an 
inquiry – he says you must view this objectively – where one person makes an 
inquiry it does not cancel the offer – see Stevenson v McLean (1879) 

Ø Powterza v Daley (1985) – negotiations about a property – conducted by real estate 
agent who was common for both parties – various negotiations took place – vendor 
made several changes to purchaser’s written offer – made his own offer to 
purchaser – one of the issue was the size of deposit that purchaser had to pay – 
what they wanted was whether the vendor would accept a smaller deposit – is that 
an inquiry or counter offer – on the facts it was an inquiry  

Ø Battle of the forms – parties are both dealing on their own standard terms  
Ø Butler Machine Tool v Ex-Cell-O (1979) – the plaintiff offered to supply a machine at 

a price – the offer had a price escalation clause depending on the date of the 
delivery – this was to protect themselves from inflation due to the oil shock and 
currency was very instable – the buyer placed an order on their standard terms 
which omitted the price escalation clause – the buyers standard terms concerned a 
tear off strip at the bottom that was to be signed by the sellers  

Ø The seller gives the buyer back the tear off strip that they were “entering” the 
contract “in accordance with” their offer – problem is the price escalation clause 
which the seller wanted to include but wasn’t a part of the buyer’s standard terms 
and conditions  

Ø An employee of the seller signed the standard terms – and returned the tear off strip 
– does the price escalation clause apply or not – Lord Denning says there are two 



ways of determining the acceptance – traditional approach whether the acceptance 
mirrors the terms of the offer  

Ø Or look at more holistically and decide whether the offer has been accepted – he 
uses the 2nd approach  

Ø Other 2 judges look at the traditional approach – outcome was that the seller could 
not rely on the price escalation clause – the buyer had made a counter offer and the 
seller had accepted it – it’s clear that you are accepting the offer when you sign a 
tear off strip and return it  

Ø What happens when the offeror prescribes a certain method of acceptance?  
Ø Manchester Diocesan Council v Commercial Investments (1970) – that where there 

is a prescribed method, but the offer is accepted another way that is just as valid – 
there is still acceptance – for example if the offeror says accept by email but you 
accept by phone that is still valid  

Ø The general rule is that the acceptance in order to be effective must be 
communicated to the offeror – only exception is the postal rule  

Ø However, for example if I offer to sell you my car for $100,000 and say if I hear 
nothing, I will assume you have accepted the offer – is not a valid way of creating a 
contract  

Ø Felthouse v Bindley (1862) – where the plaintiff offered to buy the nephew’s horse 
by the letter – in which he stated that “if I hear nothing about the horse, I will 
consider the horse mine” – there was an auction of the nephew’s property and the 
horse was sold – there was an action against the auctioneer – question was before 
the sale the offer was accepted from the uncle – it was said offer had not been 
accepted – the uncle had no right to impose on the nephew that he is buying the 
horse – this is because of uncertainty – it forces someone to go to the trouble of 
rejecting the offer – it puts an obligation of the offeree – this is undesirable  

 
Lecture 9 – Acceptance – Continued  

Ø In unilateral contracts – performance of the task is seen as acceptance – it wasn’t 
necessary to communicate the acceptance to the offeror – see Carlill v Carbolic 
Smoke Ball Co. (1893) – she just used the smoke ball she did not need to 
communicate her acceptance to the defendant  

Ø Acceptance can be done by conduct as well  
Ø Brogden v Metropolitan Railways (1877) – concerned an agreement for the supply 

of coal – they entered into the agreement – seller proposed to change the 
agreement – the question was whether the buyer accepted the alteration – by their 
conduct they had indicated that they had accepted the alteration – they actively 
showed by their conduct that they had accepted – the offeror knew of this conduct – 
in that for a 2-year they accepted delivery of the coal under the altered agreement – 
in that act they had accepted the draft that was put in front of them  

Ø Postal rule of acceptance – the normal rule is the acceptance must be received by 
the offeror  

Ø Adams v Lindsell (1818) – where the postal rule applies the acceptance is complete 
when the letter is put in the postbox – in other words the letter does not have to be 
received by the offeror – posting the letter is sufficient – it must be have been within 
the contemplation of the parties – it must be contemplated that the post might be 
used by the post – it was made clear on the facts the offer could be accepted by post 



– whether acceptance by post would be reasonable – offer made by post would be 
reasonable to be accepted by post   

Ø There is a worry that if you don’t have this rule that letters may be lost in the post 
and this avoids that the problem of reliability – you need to be able to prove that 
you have actually posted it – it applies where acceptance by post can be regarded at 
reasonable  

Ø Henthorn v Fraser (1892) – where a purchaser was given an opportunity to buy a 
property – they were handed a document and take it with them – they go to their 
hometown – the next day they post the acceptance – that letter of acceptance did 
not reach the offeror until the following day  

Ø In the mean time before the acceptance reached – the offeror revoked by letter the 
offer – the revocation reached the offeree after the acceptance had been posted – a 
revocation of an offer must be received  

Ø On the facts because the revocation was posted before the acceptance – it arrived 
after the acceptance had been posted – the contract was accepted was binding 
when the acceptance of the contract as this was before the revocation had arrived – 
the offer was made in person – one party lived far away it was reasonable they were 
accepting by post  

Ø Household Fire Co. v Grant (1879) – the postal rule applies even when the letter 
never ever arrives – you just need to prove that you sent the letter  

Ø Holwell Securities LTD v Hughes (1974) – you bypass the postal rule – by saying that 
the acceptance must be received to be valid – offer to purchase – the acceptance 
never arrived – the terms of the offer the meant that a receipt was required  

Ø LJ Korbetis v Transgrain Shipping (2005) – postal rule shouldn’t apply when it causes 
a lot of inconvenience – if its wrongly addressed – common sense dictates – it is 
unfair to the intended recipient that he should be bound what he is unlikely to 
receive by the fault of the sender  

Ø Wenkheim v Arndt (1873-74) – I promised to marry and then I decide to marry 
someone else you can bring an action against a breach of contract – she brings a 
case against him for breach of contract   

Ø The plaintiff offered marriage – the defendant was delighted – the letter of 
acceptance was posted – the problem was the acceptor’s mother – she didn’t like 
the suitor – she believed he was not good enough for her daughter – she sends a 
telegraph withdrawing the acceptance – contract was completed once the letter was 
posted – you couldn’t withdraw the acceptance – argument against allowing that is 
that it allows the acceptor to have the cake and eat it too – they can change their 
promise due to such things as market fluctuations  

Ø Acceptances by telephone/telex – Entores v Miles Far East Co (1955) – the court 
applied the rule that the acceptance was received – offer was sent by telex machine 
in London – acceptance was sent in Amsterdam – the normal rule applied that when 
the acceptance was received it was accepted  

Ø In cases such as the line going dead or the telex machine not working – the general 
rule is that it is up to the acceptor to repeat the acceptance and make sure it is 
communicated to the offeror – in the case where the offeror’s phone goes dead and 
they do not hear your acceptance then the offeror is at fault and the contract is 
concluded  



Ø The Brimnes (1975) – acceptance is sent by telex machine – the message went 
through, and the offeror had received the acceptance – however, it was left on the 
telex machine unnoticed – the judge said that once it was received, they could and 
should have notice of the acceptance  

Ø Brinkibon v Stahag (1983) – the parties can come up with other ways of accepting – 
such as by sending the telex not by them receiving it  

Ø Acceptance by email or other electronic forms – Contracts and Commercial Law Act 
2017 – s217(1) – for the purpose of the formation of a contract, an acceptance by 
electronic communication of an offer is taken to be communicated to the offeror at 
the time determined by s214 to be the time of receipt for that electronic 
communication  

Ø S214(a) – an electronic communication is taken as received in the case of an 
addressee who has designated an information system for the purpose of receiving 
electronic communications, at the time the electronic communication enters the 
information system – this does not mean that they have had to read the email 
merely they could have done so is sufficient  

Ø The email address must also be one that is designated – this requires explicit or 
implied statement that a specific email address will be used  

 
Lecture 10 – Certainty  

Ø General rule states that parties can contract in whichever way they wish – they can 
surpass any presumptions of contracts  

Ø An agreement is not a binding if it lacks certainty because it is vague or incomplete  
Ø Vague – difficult to interpret  
Ø Incomplete – something essential is missing from the contract 
Ø A contract that is uncertain makes it hard for the courts to interpret whether the 

parties have performed in accordance with the contract 
Ø If the contract is incomplete – the courts are reluctant to write in that missing 

element for the parties – where there is something absolutely essential missing the 
contract cannot be enforced for certainty – in determining what is essential the 
courts look at the intention of the parties  

Ø Parties may deliberately leave terms uncertain/vague to promote flexibility – in long-
term contracts some uncertainty is inevitable – a 3rd party can be used to help more 
clearly define the terms of the contract 

Ø A contract that is vague in which no definite meaning can be given to it without 
courts adding new terms to it  

Ø Scammell v Ouston (1941) – a hire purchase contract – bought high value items – 
item is owned by a 3rd party and you essentially pay a higher fee in order to get the 
property – buy it by paying installments – this agreement said it was on hire 
purchase – but there were many different terms for hire purchase and to no state 
those terms was too vague  

Ø Hillas v Arcos (1932) – Lord Wright said – businessmen often record most important 
agreements in summary, and it is up to the court to determine these details fairly 
and broadly without finding defects – concerned the sale of timber – which also had 
a term to purchase timber in the future – the clause in issue – buyers shall also have 
option of entering into a sale with sellers for a purchase of 100,000 soft wood a fair 
specification – the buyer wished to exercise this – the seller had sold the timber to 



someone else and said it is too vague and therefore not liable for breach of contract 
– fair specification wasn’t sufficiently certain – COA agreed – HL disagreed – fair 
specification could be given a meaning – clause should be read as part of the wider 
agreement – fair specification could be given a meaning by expert witnesses – the 
parties themselves had used it a year before contracted without any problems  

Ø G Percy Trentham LTD v Archital Luxfer (1993) – they are performing the contract – 
one of the parties argue that the contract is too vague – however once contract has 
commenced it is hard to argue the contract is too vague – courts are reluctant to say 
it is vague so we will not enforce it  

Ø Courts have developed ways to overcome this – where parties are involved in a 
particular trade – you wouldn’t need to set out everything in minute detail – a court 
may look at the custom of a trade to fill in the contract terms that are too vague  

Ø Courts can also focus on previous dealings of the parties  
Ø If there is a vague term which can be taken out without the full meaning or purpose 

of the contract being eroded, then that term can be severed – question whether that 
term that is vague, does it add anything to the contract – if not it will be taken out – 
whether that clause is meaningless is determined by the intentions of the parties  

Ø Without severance it would mean that one party could get out of the contract by 
saying it is too vague  

Ø Contract is incomplete – when an essential term is missing – or parties say there 
needs to be further agreement  

Ø Points not settled – obvious one is price  
Ø S129 of Contract and Commercial Law 2017 – (2) – where parties don’t determine a 

price – the buyer must pay a reasonable price  
Ø May & Butcher v R (1934) – the government no longer needed tents or tent fabric – 

so they were selling it cheaply – the agreement was that the price and date of 
payment and manner of delivery should be agreed time to time – noting price would 
be agreed when tents come from disposable then they would agree on price – in 
order a contract to be binding all the essential terms need to be present – the price 
wasn’t in the contract it was something that was to be agreed time to time  

Ø Court said that this was a different situation and they couldn’t read in the price – 
Lord Warrington – to read a reasonable price would be contrary to what the parties 
agreed – they had made a decision about the price – arbitration clause did not work 
– since there was no contract – since something essential was missing  

Ø Foley v Classique Coaches LTD (1934) – which concerned a decision to buy petrol – 
at a price to be agreed by the parties from time to time – COA said wasn’t 
incomplete – it was enforceable – plaintiff owned  a petrol station and sold land 
adjoining it to the plaintiff on the condition that the defendant buy the plaintiff’s 
petrol for the purpose of his coaches business – the defendant then said after the 
contract was signed that they didn’t want to buy petrol and said the contract was 
too uncertain  

Ø The court was willing to a reasonable price – they said that this was what the parties 
intended – parties really intended a reasonable price to be paid – both parties 
thought this was a good agreement – they had been buying petrol for a number of 
years on the basis of the agreement  

 
 



Lecture 11 – Certainty – Continued 
Ø Courtney and Fairbairn LTD v Tolanini Brothers (Hotels) LTD (1975) – wished to 

develop a hotel – the problem for the defendant was they needed finance for the 
development – plaintiff agreed to meet people to finance the project – in return 
plaintiff would do the development for the defendant – it was agreed that the price 
for the development would be negotiated with the defendant’s quality surveyor  

Ø Defendant went ahead with the development – they did it using a different builder – 
plaintiff said breach of contract  

Ø It wasn’t a binding contract – because no price was agreed – price was fundamental 
– without it the contract was incomplete – therefore unenforceable  

Ø It was noted by CA that there was no way the price could be fixed other than the 
agreement of the parties – they should have said the price would be fixed by the 
surveyors and they would have used – they said that they would have a meeting 
with the surveyor and would agree on a price  

Ø This was too incomplete because a 3rd party was involved, and they had to do further 
negotiations to agree on the price  

Ø Solution can be found to use external mechanism – sufficient substitute for agreeing 
on the price – there just needs to be some kind of mechanism  

Ø Issues arise when the mechanism doesn’t work, or parties use the mechanism  
Ø Sudbrook v Eggleton (1983) – concerned a lease and option to purchase that lease – 

the parties did not agree on a price they said there was mechanism – each party 
would appoint valuers and from that a price would be agreed – one of the parties 
refused appoint a valuer – it was in their interest for the mechanism not to work  

Ø A valuer wasn’t appointed – didn’t mean the mechanism could not work – because 
on its true construction – this was an agreement to sell the lease at a reasonable 
price determined by valuers – where the valuers couldn’t be used – the court could 
act as an alternative – the mechanism work just as well with the court providing the 
price  

Ø AG v Barker Bros LTD (1976) – concerned a lease but a renewal – question was what 
the price should be – the original lease was $6,750 a year – the owner considered a 
fair price to be $13,000 a year – the lease contained a term – the price of the 
renewal should be agreed upon parties at the time – the rent should not be less than 
payable there under – had to be higher than the previous rent  

Ø Option to renew was exercised – the owner thought to double the rent   
Ø Arbitration (to be decided by a 3rd party) clause – they were not submitting to 

arbitration  
Ø CA said this kind of commercial agreement should not be struck down as incomplete 

– where the parties intended to enter an immediate and binding agreement court 
should do its best to give effect to that intention  

Ø Agreement was immediately binding – you exercise the option to renew or you don’t 
– in this case contract was accepted – there was a mechanism in the contract – 
mainly when the rent could not be agreed to submit to arbitration – what was 
missing was a formula to settle rent  

Ø Perfectly normal to not have a formula – you consult with valuers or agents – fixing 
rent is important by arbitration was common enough – wasn’t necessary to have a 
formula – you can leave it to the arbitrators – given there was mechanism – the 
option to renew was not uncertain  


