
Standards of Care 

L&M 1: Tort Law and No-Fault Compensation Scheme:

• Alternative ways of addressing the same issue - suffer a loss in medical 

care 
1. Contrast Medical Negligence with No-Fault Compensation 
2. Outline the statutory entitlements for a treatment injury  
3. Introduce the 'unfortunate experiment' at the National Women's 

Hospital  
  
• Medical professionals should provide a certain level of care - 

accountable to a standard.  
• Tort law does not have much application when it comes to health care 

as most would deal with personal injury which is accounted for under 
ACC. 

• We approach the standards to care separate from compensation.  
 

Three ways of measuring standards of justice:

1. Corrective Justice: standards of care and breach of that standard and 

it causes someone a loss; on the person to correct that loss. Contract 
and tort are on that line of correcting their loss caused.  

2. Distribute of Justice: how can we distribute certain social goods in a 
way that’s fair and just - if there are loses should they stay as they are or 
be spread around.  

3. Punitive Justice: someone acts wrongly, culpable or blameworthy - 
retributes of justice requires us to punish that person. Impose a burden 
on that individual that is proportionate to their wrongdoing.  Criminal law 
is clearly animated by punitive justice 

4. Restorative Justice: About an vesicatory process which identifies the 
wrongdoing and impact of that wrongdoing on individuals  and provides 
ways of preventing further wrong events. Process of identifying facts.  

 


• In most jurisdictions health law is guided by corrective and retributed 
justice. However, in NZ Healthcare is informed by restorative and 
redistributive justice. Our response to retaining certain standards of 
care, and quality of treatment is informed by fundamentally different 
principles than those in other jurisdictions. Hence it requires us to 
decide whether we are doing the right thing.  

  
Tort of (Medical) Negligence:

• Guided by Corrective and Retributive Justice.  
• Claims of medical negligence - healthcare provider treated them 

carelessly or negligently. In order to succeed in tort of negligence need 
to prove three things: 
a. Medical professional owes a DOC to the claimant  

• Was it reasonably foreseeable that the medical actions 
could cause a patient harm?  Normally easy to satisfy - 
consultation etc. 

• Was there a sufficiently proximate relationship between 
medical professional and patient? In healthcare law it’s 
easy to establish due to the close chain between 
professional’s actions and impact on patient (becomes 
difficult with third parties - eg. A psychiatrist knowing 
about ex boyfriend etc.) 

b. Did the Medical professional breach their DOC 
• Whether the standard of care deviates from what is 

reasonably expected in this class of medical 
professionals? 

c. Did the breach of DOC caused the claimant loss? 
• But for the negligence and the carelessness, would the 

patient suffered the injury or the loss? 
• Causation in healthcare law is complicated as medical 

conditions/outcomes have more than one cause. It’s 
difficult to prove on balance of probabilities that breach 
of duty caused the outcome complained of.  
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d. If successful, Medical professional is under a duty to repair, 
correct or compensate for, the loss suffered. Procedural costs 
are high and time consuming.  

IN COMPARISON

 

ACC - No-Fault Compensation (healthcare claims): 
• Guided by Restorative and Distributive Justice (distribute the loss and 

harms to the community at large). Few negligent treatments are 
compensated under ACC. New Zealand accepts principle of community 
responsibility. Burden we should all share. Cheaper, efficient, more 
people compensated than in Tort. Avoids problem of negligence.  

a. If a patient suffers a 'personal injury' (s26); and  
b. If the 'personal injury' is a 'treatment injury' (s20(2) and s32) 

Then 
c. The patient is entitled to compensation for the injury (regardless of fault) 

(see Schedule 1); but 
d. The patient forgoes the right to bring any other proceeding for 

compensation (s317) 
 

Is the loss going to be personal injury? If not, there are many other paths 
available - otherwise ACC applies:

 

1. s26 Personal Injury 

'(1) Personal Injury' means -  

(a) the death of a persons; or  
(b) physical injuries suffered by a person, including, for example, a strain 
or a sprain; or  
(c) mental injuries suffered by a person because of physical injuries 
suffered by a person 
 …  
(e) damage to dentures or prostheses that replace a part of the human 
body 

Personal injury is also going to include, failure to diagnose a condition that then 
worsens. However, does not include a personal injury that is wholly or 
substantially a gradual process, a disease or an infection. Also hard to include 
interference with a person’s bodily integrity amounting to damaging physical 
body. If condition is a result of an underlying health condition, that health 
condition must be caused by treatment to get ACC. 
Unclear: 
• Pregnancy: injury due to faulty medical advice? but what about 

childcare following? 
• Body parts - gametes: storing them and then getting damaged, is that a 

personal injury?(e) says if it’s an object which becomes part of your 
body then yes, but what if it is a part of your body that becomes an 
object? 

 

2. s32 Treatment injury 

(1) Treatment Injury means personal injury that is  

(a) suffered by a person -  
(i) seeking treatment from 1 or more registered health 
professionals; or  
(ii) receiving treatment from, or at the direction of, 1 or more 
registered health professionals 

(b) caused by treatment; and  
(3) not a necessary part, or ordinary consequence, of the treatment, taking into 
account all the circumstances of the treatment…  
  
Treatment injury can cover: 
• The non-ordinary or adverse events  
• Treatment errors (which would be negligence)  

  
3. You are then entitled to compensation: schedule 1 and there are four 

categories  
• Access treatment and rehabilitation 
• Compensation for 80% of your loss of earnings  
• Lump sum compensation  
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• Support for dependence in case of deceased patients 
 


4. s 317 Proceedings for personal injury 

No person shall being proceedings independently of this Act, whether under any 
rule of law or any enactment, in any court in New Zealand, for damages arising 
directly or indirectly out of - 
 (a) personal injury covered by this Act; or 
 (b) personal injury covered by former Acts 

• You cant use common law actions to claim for compensation (e.g. 
negligence) for losses suffered through medical treatment. This does not 
include non-compensatory claims - so it doesn't prevent criminal 
proceedings (e.g. if your health provider committed a crime against you). 
Nor does it prevent disciplinary bodies, or exemplary or aggravated 
damages (negligence you can claim these things - but you need to show 
the standard of care was so bad that no compensatory claim would be 
adequate - it’s a question of punishment rather than compensation).  

• This created a big blind spot in NZ's medical law 
 

"Unfortunate Experiment”: National Women’s Hospital: Blind Spot which 
led to the Code of Patient’s Rights

• Dr Green treating women for invasive cervical cancer. Began 

withholding treatment for women (without consent) with lesions on their 
cervix as he believed, contrary to other experts, they weren’t cancerous. 
This caused death of some patients 

• Deviation from the standard of care we expect from medical 
professionals. In other jurisdictions, negligence proceedings would be 
brought. Blind spot of ACC: although it provides compensation for 
those suffering personal injury that is a treatment injury, they forego the 
right to sue. Tort law can’t hold practitioners accountable.  

• By virtue of our ACC scheme and statutory barr - they cannot sue here.  
• Yes we provide compensation for those who suffer personal injury that 

are also treatment injuries, so anyone who suffers a loss can get 

compensated - they forgo the right to sue. But what happens to 
medical professionals who deviate from the standard of care? 

◦ Medical professionals who deviate - how do we hold them accountable 
bc we've separated compensation from the standard of care? In this 
case there was no way on which we could hold him accountable for 
failing to provide adequate care to those women.  

◦ Committee of Enquiry: held the experiment was unethical, violated the 
Nuremberg code (response to Nazi experiments). It endangered lives, 
resulted in persisting disease, invasive cancer and death. Held: 
Healthcare Commissioner is needed to negotiate/mediate complaints 
and grievances, heighten professional understandings of patient’s rights 
and to make ruling or impose sanctions from a tribunal on behalf of the 
patient or class of patients. 

◦ Hence its from that enquiry that we have the Code of Patients Rights. 
This Code is neither a code, nor about patients, nor about rights. But it 
is a useful starting point.  

  
Next class: looking at code which holds health care professionals accountable 
by removing tort law 


L&M 2: The Code and the Commissioner:  
  
Response to the ‘unfortunate experiment’  
i. Outline the HDC complaints procedure  
ii. Outline the content of the Code of Patient Rights.  
iii. Discuss the distinction between rights that are actionable per se and 

rights that are actionable upon proof of loss.  

Health and Disability Commissioner and the Code of Patient’s Rights: 
• In response the scandal, the Cartwright inquiry recommended the 

appointment of a public figure with an inquisitorial power with view of 
improving patient’s health care and awareness of patient rights. 

• 1994 Health and Disability Commissioner Act: 
• Part 4 of Act created a complaint’s procedure  
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• S 16 gave the commissioner a task to draft a code of patient’s rights.  
• S 74 power to executive council to issue regulations  
• Note: the Act itself doesn’t create any rights, it only creates a process, 

in which the commissioner can draw up a draft code.  
• Section 8: Establishes a Health and Disability Commissioner  
• Section 14: Delegates authority to commissioner to prepare a draft 

Code of Patient’s rights 
• The Code is delegated legislation. It is subservient to legislation and 

common law.  
• There is a mismatch to how we understand the rights (as extremely 

important) and the legal form of these legal rights (subservient to 
everything) 

• Substantive rights come from the regulations  
• Code of patients rights = delegated legislation = weakest form of law  

◦ Regulations are subservient to any statute. Cannot effect any 
statutory or common law rights or obligations.  

◦ While patient’s rights come from the weakest form of legislation, 
they are taken seriously by the medical profession. 

 

The Complaints procedure: 

• Inquisitorial process, allows commissioner to go on a fact finding 

mission and report these findings. Efficient, open, accessible.

 


A) Process starts by a complaint:Heath and Disability Commissioner Act: 

• S 31: any person may complain alleging that action of healthcare 

provider appears to be in breach of code. Doesn’t have to be writing, 
can be by phone call etc. 

• S 3 = broad definition of what a health care service is = anyone who 
holds themselves out a home care service, includes ‘homeopaths’.  
 


B) Preliminary assessment: range of options to pursue — 

Commissioner receives complaint, speaks to provider, may pursue;  

a. Take no action  - complainants have no right to appeal  
b. Refer to an advocate  who then may assist in a resolution 

c. Refer to the Healthcare provider with the hope they can resolve the 
complaint and then report back to the Commissioner 

d. If it raises question of competence, refer tot he relevant competence 
review authority 

e. Refer to other relevant Commissioners  
f. Initiate a formal investigation (most serious complaints)  

• Part of this investigation,  Commissioner will often seek expertise and 
professional opinions to inform their investigation  

• Commissioner then produces opinion of whether a right breached  
• If there is a breach, providers can respond and bring expert evidence.  
  

C) Formal Assessment 

• For most serious complaints  
• Commissioner will get advice from other experts in field and produce an 

opinion of whether a right was breached  
• If conclusion reached that right was breached; the healthcare provider 

can respond to allegation and bring own evidence  
• Commissioner forms final opinion: no appeal against this opinion.  

 

D) The Remedial Response 


• If the commissioner finds the provider provided a service in breach of the 
Rights clause 2 which wasn’t reasonable in the circumstances (clause 
3), commissioner may report breach, make recommendation, or refer a 
breach to director of proceedings. 

• Commissioner can’t take action affecting the providers rights/liabilities as 
they are under regulatory authority and so can’t affect the statutory and 
common law rights of healthcare providers.  

• Report: If Commissioners Report finding is picked up by media, may 
have significant consequence. However, the effect will not have legal 
impact and consequences.  

• Recommendation: How to improve to avoid these infringements. Can 
recommend the healthcare provider apologise.  
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• Refer: Commissioner can refer the complaint to director of proceedings 
who can refer it to Human Right’s Review Tribunal or Health 
Practitioner’s Disability Tribunal  

• Commissioner has NO authority to take action affecting healthcare 
providers rights or liabilities. 
◦ they are applying a regulatory code, which does not have the 

legal status to require any legal burden or sanction to be 
imposed.  

• The most the commissioner can do as recommend an apology.  
◦ Commissioner can reject the HC’s provider apology (i.e: if not 

genuine)  
 


E) The Director of Proceedings 

• Breach of code may be a catalyst to refer to professional, disciplinary 

body or refer to Human Rights Review Tribunal (HRRT).  
• Not a neat overlap: concerned with discipline in retributive justice, 

whereas code of rights is about asserting patients of rights requiring a 
standard of care.  
 


F) The Human Rights Review Tribunal 

• If there is a finding that rights were infringed, a patient can initiate the 

HRRT process themselves (seldom happens).  
• HRRT cannot award compensatory damages for personal injury (due to 

statutory bars)  
• Can award non-compensatory damages available, i.e: loss humiliation, 

loss of dignity etc  
  
Benefits of this process 

• This process is efficient open and accessible 

◦ Efficient = complaint is investigated on behalf, don’t need to 
seek legal advice etc.. 

◦ open = commissioner makes a finding, which is reported.  
 


Procedural limitations 


• No hearing = no chance beyond making a complaint to speak to 
matters of investigation  

• No right to appeal investigator’s opinion  
• No remedial powers beyond recommending an apology  
• This whole process was introduced to fill the blindspot that you cannot 

sue medical professionals in negligence.  
• Very different from adversarial litigation process, with inquisitorial focus.  

  
Code of Patient’s Rights (delegated Legislation)  

• Not a code, as a code implies an exhaustive list. These rights are not 

exhaustive as there is no mention of privacy (dealt with under Privacy 
Act 1993).  

• Focusing on Right 4, 6 and 7  

Clause 2: Rights: 
Right 1: Right to be Treated with Respect  
Right 2: Right to be Freedom from Discrimination, Coercion, Harassment and 	
	 Exploitation  
Right 3: Right to Dignity and Independence  
Right 4: Right to Services of An Appropriate Standard (concerns quality of care. 	
	 Way we identify standard of care similar to that if we were operating with 
	 DOC in negligence.) 
Right 5: Right to Effective Communication (entitles consumers to receive 	 	
	 information in a comprehensible form, language and manner)  
Right 6: Right to be fully informed (requires a healthcare provider to provide all 	
	 information that a patient would reasonably expect.)  
Right 7: Right to Make an Informed Choice and Give Informed Consent  

(Reasonable doctor would involve obtaining consent. Includes a choice 
of each stage at medical process, right to receive, withdraw and oppose 
treatment.) 

Right 8. Right to Support  
Right 9. Rights with Respect to Teaching and Research  
Right 10. Right to complain  
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Rights are subject to Clause 3 
• If the healthcare provider has taken reasonable actions in the 

circumstances to give effect to rights and comply with duties under this 
code, they do not breach the code.  

• Onus on healthcare provider: show they took reasonable steps in the 
circumstances.  

• It may be that due to the circumstances they were operating in, the 
provider was unable to provide the appropriate standard or inform their 
patient to a sufficient level, but the circumstances justify infringement 
 


Effect of cause 2 and 3 

• Clause 2 and 3 creates an interaction between two people.  
• Considering circumstances of patient and healthcare provider.  
• Same question that tort law and medical negligence asks when 

imposing DOC.  
• Substance of rights substantiated as we go through areas of law.  

 
Gregg v Scott [2005] UKHL 2  
• Greg visited Scott with lump under his arm. Scott negligently 

misdiagnosed it as benign. Greg later found he had cancer in the lymph 
gland, the lump was indicative of his condition. Late diagnosis reduced 
his chance of survival from 42% to 25% 

• Code: Negligent diagnosis which falls below the standard of care 
expected. Would have succeeded in a complaint to the commissioner  

• Negligence: Patient must prove on the balance of probabilities that he 
actually lost something from late diagnosis. Majority held negligent 
diagnosis hadn’t caused loss as he was going to die regardless of 
whether it was a 42%  or 20% chance of survival 
  

Chester v Afshar [2004] UKHL 41  
• Chester had severe back pain and consults well-known neurosurgeon, 

recommends surgery, but fails to warn Chester of a 1-2% risk of 
significant nerve damage (inevitable). Surgery was properly performed 
but risk of nerve damage materialized and Chester was left partially 

paralyzed. Chester said that if she was properly informed of the risk, she 
would have sought a further opinion but would have nonetheless 
consented to the operation (performed by A) at a later date.  

• Code: Breach of the right to be fully informed. They have the right to be 
informed of the risk that a reasonable person in the patient’s position 
would want to know  

• Negligence: Failure to provide informed consent doesn’t satisfy 
conventional causation principles. However, HL found it necessary to 
modify the conventional approach to give effect to the duty to inform 
patients of the risk.   

  
Difference between cases shows HOL changing their tune.  
 

Distinction between rights that are actionable per se (no loss needed) 
and rights that are actionable upon proof of loss. 

• Under Tort law (Negligence) — ability to show right’s infringement 

depends on ability to show actionable loss and infringement caused 
loss. This limits ability to vindicate patient’s rights, as patient has the 
burden + causation can be hard to prove on balance of probabilities.  

• Under ACC = don’t have to worry about vindicating rights to get 
compensation  

• The Code is actionable per se as you only need to establish a right to 
make a compliant. The ability to show a right is not dependent on 
causation. By separating wrongful loss from wrong-doing we avoid 
causation difficulties. 

• Advantage: by separating wrongful loss from wrongdoing you avoid 
causation problems — i.e: don’t need to worry about failure to 
diagnosis, Chester was going to die anyway.  

• Arguably main advantage is concerned with rights vindication.  
• Under tort, standards of care and loss are addressed through same 

legal advance — yet requires infringement of rights is what cause loss 
suffered.  

• Cf. with two track system — has principled advantaged of avoiding 
causation. Takes inquisitorial line instead of adversarial. 
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(i) The Code of Patient rights 

• If a healthcare provider provided a service that was in breach of a 

Clause 2 Right (that was not the result of "reasonable actions in the 
circumstances” under Clause 3)  

• then the Commissioner may report the breach, make a 
recommendation, and may refer the breach to the Director of 
Proceedings.  

 

(ii) No fault compensation 

• If a patient suffers a 'personal injury' (s26); and if the 'personal injury' is 

a 'treatment injury' (s20(2), s32)  
• then the patient is entitled to compensation for the injury (Schedule 1);  
• Whole point is to hold health care providers accountable. Yet how are 

they actually accountable under these two tracks? Other professionals 
are accountable for outcomes for their failures; health care providers 
only accountable to apologise for their failings. 

L&M 3: Standard of Care 
 

Standard of care 

• How do we apply the question of the standard of care?  
• Holding healthcare professionals accountable by imposing a standard of 

care - the main standard of care imposed is a simple standard - did they 
hold a standard expected? 

 

Overview of today 

(i) The legal relevance of the standard of care 
(ii) The Bolam test (and subsequent English interpretations)  
(iii) The New Zealand Application of the Bolam test  
  
Background 

• How could lawyers or judges second guess the decision of health care 

provider?  

• Initially the law started from a point of deference — where the legal 
system deferred to the judgement of medical experts.  

• Now a greater level of scrutiny or intensity of review.  
• On the other hand; the law may have a role in upholding standards  
• Tension between deference and upholding standards  

 Why are we so interested in this idea of ‘reasonable standard of care’?  

(1) It is a code right:  
Right 4: Right to Services of an Appropriate Standard  
(1) Every consumer has the right to have services provided with 
reasonable care and skill.  
• The standard expected under the Code is the same standard as 

negligence. 
• There are cases where professional standards and disciplinary 

procedures ask the same question: was this care provided by a 
member up to a standard that we expect from members of our 
profession 

• In addition — the Crimes Act is interested in the level of skill and 
attentiveness applied when a health care provider is treating a patient:  
◦ Crimes Act 1961 — s 155 Duty of persons doing dangerous 

acts  
- Every one who undertakes (except in case of necessity) to 
administer surgical or medical treatment, or to do any other 
lawful act the doing of which is or may be dangerous to life, is 
under a legal duty to have and use reasonable knowledge, skill 
and care in doing of any such act, and is criminally responsible 
for the consequences of omitting without lawful excuse to 
discharge that duty  

• S155A highlights that a duty is imposed on a person when they are 
doing something dangerous. Imposes duty a reasonable knowledge skill 
and care.  

• Failure to perform this duty is not a crime in itself — yet breach of duty 
may form basis of another criminal defence when failure to perform is 
coupled with other failures. Main way this could occur is through: s 
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150A — medical manslaughter:  

• Crimes Act 1961: s 150A Standard of care required of persons under 
legal duties 
For the purposes of this Part, a person is criminally responsible for —  
a. omitting to discharge or perform a legal duty to which this 

section  
applies  

b. neglecting a legal duty to which this section applies —  
Only if, in the circumstances of the particular case, the omission 
or neglect is a major departure from the standard of care 
expected from a reasonable person to whom that legal duty 
applies in those circumstances  
  

• Not just a standard of care but a ‘major departure from that standard’ = 
raises the bar.  

• Breach of standard of care isn’t a crime in itself and so isn’t enough for 
medical manslaughter. Where it is a major departure of the standard of 
care expected, may be in medical manslaughter territory as you’re 
failing to perform a duty that may be likely to lead to death. 

• Jesse: this section only refers to major departures, rather than reckless 
departures. No mens rea in major. Jesse thinks the standard should be 
changed to reckless 

Case: 

• Trainee specialist alone in charge of emergency dept on children’s 

wards  
• No senior specialists available, covering work of two other doctors  
• In charge of treatment of 6 yr old who died.  
• Three causes of death:  

i. trainee specialist did not ask senior specialist to review the 
child. Did share some concerning results during handover;  

ii. Removed medicine that patient ordinary takes from chart. Did 
not tell mother to not administer the medicine;  

iii. Hospital IT system delayed important test results being 
available to specialist.  

• Prosecuted and convicted of manslaughter from gross negligence = 
failure represented a gross departure from a standard of care 
reasonably expected from health professionals  

• Controversial: parts of medical community felt it was unfair to describe 
behaviour as a ‘gross departure’ imposing criminal responsibility.  

 

Exemplary damages in civil proceedings 

• Available despite statutory bar of s 317 ACC Act.  
• Have to show the health care professional acted so outrageously that 

they ought to be punished — showing something similar to the Crimes 
Act —was there a major/reckless or outrageous departure?  

• All of these standards take at their baseline the idea of standard of care 
that we reasonably expect.  

 

English Application:

The adjudicator has to figure out whether the right decisions was made: legal 
assessment  
Bolam v Friern HMC [1957] 2 All ER 118, 121: [HOL established the Initial 
standard]  
• Held: A doctor is not guilty of negligence if he had acted in accordance 

with a practice accepted as proper by a responsible body of medical 
men skilled in that particular art...Putting it the other way around, a 
doctor is not negligent, if he is acting in accordance with such practice, 
merely because there is a body of opinion that takes a contrary view.  

• Three stages in reasoning:  
i. Is there disagreement as to what amounts to acceptable 

practise? applies where there is a disagreement as to what 
amounts to an acceptable and reasonable practice.  

ii. Where there is disagreement that creates genuine and well 
founded debate as to what construes reasonable care and skill, 
a judge is not equipped to settle this debate. The court does 

�  of �8 75



not have the skill to decide between competing accounts of 
health care profession as to what amounts to reasonable care 
of acceptable practice. Two dimensions to this: 
• Evaluative: judges asked to pick out opinions which are 

“responsible, reasonable”  
• Descriptive: court can describe the fact of there being 

a body of opinions counting as accepted practice.  
  
• Misapplied = this standard was misapplied — all that was required was 

to find a colleague confirming actions taken were reasonable and proper 
= amounts to a “well founded debate” and courts could not say this 
was unreasonable. 

  
Sideway v Board of Governors [1985] AC 187  
• Held: The Bolam principle may be founded as a rule that a doctor is is 

not negligent if he acts in accordance with a practice at the time as 
proper by a responsible body of medical opinion even though other 
doctors adopt a different practice. In short, the law imposes the duty of 
care: the standard of care is a matter of medical judgment.  

• Misapplication — all medical law says is that health care professionals 
are under a duty of care — what counts are reasonable care is not a 
legal question. Becomes a descriptive question of what the profession 
says is acceptable practice. 

  
Bolitho v City and Hackney [1997] All ER 771  
• Set the Bolam test back on track - Held, if, in a rare case, it can be 

demonstrated that the professional opinion is not capable of 
withstanding logical analysis, the judge is entitled to hold that the body 
of opinion is not reasonable or responsible, we will still evaluate what is 
a reasonable and responsible opinion (evaluative component bought 
back in) by subjecting it to logical analysis by asking (evaluatively) does 
this opinion represent a reasonable one.  

• This corrected the misapplication.  

• Still looking at a body of opinion but assessing whether this is 
reasonable. Can then subject this evidence to a logical analysis.  

  
Objections  
1. Means the medical profession rather than courts set the legal standard 

for doctors  
2. The Bolam test places an impossible burden on plaintiffs – as soon as 

defendant can point to expert evidence supporting their actions 
(providing it can withstand logical analysis) the plaintiff cannot win  

3. In none of these tests by the English courts are we able to consider 
what the public expects from Health Care professionals.  
  

Arguments in support  
1. Judges being legally trained lack speciality to adjudicate between expert 

opinions and second guess medically sound judgment  
2. Discourages excessive litigation — have to be reasonably confident that 

expert opinion is in your favour if you are to allege medical breached 
practice  

3. Allows alternative procedures — medical practice is uninhibited — 
breathing space for medical professions who disagree on best way to 
treat their patients  

  
NZ Application:  
Lake v Medical Council of New Zealand (HC 123 / 96)  
• A patient had suffered complete placental abruptions in two earlier 

pregnancies (resulting in a child with cerebral palsy and a still birth).  
• The patient's obstetrician decides to refer the patient to the local 

hospital for induced labour (rather than delivery by elective caesarean 
section). In labour, a complete abruption of the placenta occurred 
(which, together with other management deficiencies by hospital staff) 
resulted in the baby suffering from cerebral palsy.  

• The risk of a third placental abruption was estimated at around 20%. 
Serious injuries follow from a complete placental abruption within 10 
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minutes (under good conditions, a Caesarian could be performed in 20 
minutes).  

• The risk from the a caesarian section is principally death to the mother 
(somewhere between 1 in 2,000 and 1 in 5,000).  

• Expert opinion was divided. In addition, the majority of health 
professionals at the hospital would adopt the same course as the 
obstetrician. 

  
Did the obstetrician breach his duty of care?  
• If you were to apply the English approach = probably not a breach: 

◦ disagreement between medical experts — which is well 
founded (not irrational or illogical). This means the law is not 
there to adjudicate between the expert evidence. Balance of 
risks and benefits; others would have done the same.  

• Held by HC this was a breach: Lake HC changed the rules:  
◦ if a practitioner's colleagues consider his or her conduct was 

reasonable, the disciplinary charge is unlikely to be made out. 
But the disciplinary tribunals and this Court retain in the public 
interest the responsibility of maintaining reasonable standards. 
What is responsible...goes beyond usual practice to take into 
account patient interests and community expectations.  
  

• Under Lake there is an additional evaluative competent — courts take 
responsibility to provide for the reasonable expectations of the 
community. What is reasonable considers the usual practice, the 
patients interest and community expectation.  

• Held: the decision to induce labour, fell below reasonable excepted 
standard of care — level of risk to child was unacceptable. Risk of child 
suffering injury that was not given adequate weight in risk analysis with 
the probability of death to mother = very low. High risk (20%) child 
would be injured from placental abruption which wasnt given enough 
weight. Probability of mother dying in C-section was low. 

• In this case courts are disagreeing with the risk analysis of the practicing 
obstetrician, supported by experts. 

• New Zealand Question: ‘is there an expert opinion, is that reasonable, 
does it withstand logical analysis, and does it meet the community and 
patient standards of what we expect from the profession? 

• Shows: NZ moving away from English standard towards 
scrutinising the decision of health care provider.  

  
Ambros v Accident Compensation Corporation  
• Patient with chest discomfort. Initial testing: indicated a serious heart 

attack or blood clot. Further tests suggesting patient had suffered from 
major heat attack — health care provider maintained it was minor and 
refrained from treatment options they should have pursued.  

• Failed to observe reasonable standard of care and skill and recognise 
the seriousness of patient’s condition that you would expect from 
members of their profession. . No weight/ consideration was given to 
the high troponin, didn’t give adequate weight to other tests signalling a 
serious condition, failed to recognise the seriousness of the patients 
condition as it deteriorated, did not transfer the patient or revise a 
medical plan.  

• Interesting in the way the court dealt with expert evidence: Defendant 
was able to draw upon four cardio experts to support reasoning 
process as to why she did not refer patient to a more pressing ward/
revised medical treatment.  

• Court dismissed experts has having limited values  
• HC reasoning: In assessing whether diagnosis or treatment has been 

adequate the issue is whether, objectively assessed, the appropriate 
standard of care was applied. That is for the Court to determine from 
primary facts after receiving assistance (where necessary or appropriate) 
from experts. It is not a question for the experts to determine 
themselves  
◦ May consider expert opinion but ultimately the standard of care 

is a standard of law . NZ applying level of intense scrutiny.  
◦ Diagnosis question — was HC provider careless in diagnosis 

on a condition? 
◦ How can lawyer second guess this? 
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