
REMEDIES EXAM NOTES 

CHECKLIST 

Contract 

- Is there loss which is compensable? 

- Is there a threatened or ongoing breach which can be prevented by injunction? 

- Is the contract amenable to an order for specific performance? 

- Can the contract be rescinded? 

- Are there profits which can be sought? 

- Can a proprietary remedy be sought? 

- Is there a case for punishing the defendant? 

Tort 

- Is there loss which is compensable? 

- Is there a threatened or ongoing wrong which can be prevented by injunction? 

- Are there profits which can be sought? 

- Can a proprietary remedy be sought? 

- Is there a case for punishing the defendant?  

Equitable wrongs 

- Is there an unauthorised disbursement? 

- Is there a breach of fiduciary duties of no profit or conflict? 

- Is there a secret commission? 

- Is there a wilful default? 

- Is there a breach of some other equitable duty? 

ACL 

- Is there misleading or deceptive conduct? 

- Can the principles of the remedies in s 243 be usefully extended? 

Unjust Enrichment 

- Has there been value moved from the plaintiff to the defendant? 

Rescission 

- Is there a transaction which can be reversed? 

Proprietary Remedies 

- Is there actual or possible defendant insolvency against which your relief should be secured? 

- Is there money or assets which may appreciate in value? 

  



CLAIM: CONTRACT 

Nature of the claim 

Contract is consensual private law-ordering: it allows the creation of private (and privity-based) 

obligations between parties which gain the force of law. This allows the management of risk and 

liability as well as obligation and right, all subject to the overarching legally-relevant fact of 

agreement. Unlike tort no ‘general’ rights or interests exist to be vindicated; ordinarily a plaintiff is 

only entitled to what was bargained for. 

Requirements of the claim 

There must be a contract which has been breached. This should probably be clearly implied in the 

facts. 

The natural and dominant remedy for breach of contract is compensation. This is fundamentally 

because primarily contract is the creation of specific obligations between the parties. The law 

provides protection to contractual agreements by imposing the secondary obligation to pay damages 

on breach: either perform, or put the other party in the position they would have occupied had you 

done so – either way the agreement is honoured. This understanding explains both the rule from 

Robinson and the alternative availability of specific relief. 

Compensation 

The following structure of inquiry simply assists the Court in answering the question: what was the 

value of the breached obligation to perform? After identifying the lost performance, ‘causation’ 

ensures the breach was responsible for the loss, and ‘scope’ ensures the defendant does not pay more 

than they must to provide substitute performance. On this view only mitigation is a novel or 

extraneous requirement and is one imposed by law as a matter of policy. 

REMEMBER ALWAYS: the key principle is Robinson v Harman. All the following minute 

considerations are all intended to do justice consistently with this principle. Don’t get hung up on 

one characterisation of loss or another if you can show where the plaintiff should have been with 

complete performance of the contract. 

1. Identify obligation that has been breached 

2. Identify the loss(es) 

a. Rules of thumb to characterise losses sustained 

i. Loss of profit 

ii. Reliance 

iii. Difference in value 

iv. Rectification  

b. NB if loss is difficult to quantify, or money-measuarable loss is absent on the facts, it 

is likely a prompt to say damages would be inadequate, pointing to specific relief, 

LCA and/or disgorgement. If there are no profits to claim contract may be wholly 

inadequate and contract should not be pursued. 

3. Causally link the loss to the breach 

a. Factually (but-for or ‘a factor’) 

4. Scope of liability 

a. Remoteness 

i. Hadley: First take the position of a person in the position of the parties. 

Liability will extend to: 

1. Harm which may reasonably be considered to arise naturally (in the 

usual course of things) from the breach 

a. A sort of objective, reasonable bystander question. 



2. Harm which may be special or not ordinary but may reasonably be 

supposed to be in the contemplation of the parties at the time they 

made the contract 

b. New intervening acts 

c. Contributory negligence 

i. Only if there is a concurrent breach of duty of care: ss 25&26 WA. 

d. Mitigation 

Characterising losses 

The measure of damages in contract is ‘such a loss as may fairly and reasonably be considered as 

arising according to the usual course of things or may reasonably be supposed to have been in the 

contemplation of the parties at the time of making the contract as the probable result of the breach’ 

(Butler v Fairclough, Griffiths J). 

Clarke: the measure of damages is what is needed to substitute for performance of the obligation, not 

merely to effect some similar position all things considered. This is why Macourt had to pay for the 

undelivered assets notwithstanding that Clarke had replaced them herself. Gageler would take the 

opposite view. 

Hayne’s three modes of loss (rules of thumb for applying Robinson v Harman): don’t worry if RvH is 

obvious but oddly fitting into one of these. 

- Defendant gain/savings 

- Reliance 

- Expectation (usual) 

o loss of expected profit: scratchie case (profit far exceeds outlay) 

 complete failure of promised value 

o difference in market value: defective widgets 

 partial failure of promised value 

o cost of restoring or rectifying work: Tabcorp, maybe Clark? 

 Shortfall from promised value 

o loss of chance: Chaplin, Amann (not actively examined) 

also: distress and exemplary damages, unlikely in contract. 

Particular measures 

Rectification  

Often property cases, or where the parties contract for a particular state of affairs. Providing substitute 

performance of the contract means correcting deviations, not providing the difference in value (since 

even with compo that is not what the contract was for)  

Bellgrove v Eldridge – A house was built with sub-standard foundations. 

The HCA held it was reasonable to want a structurally sound house and that this was promised under 

the contract; the remedy was therefore the cost of demolition and rebuilding, save what can be 

recovered by selling the scrap. 

Tabcorp – foyer protected by covenant, deliberately breached 

In such property cases often the appropriate measure will be rectification costs – to restore the 

property to its bargained, protected state. This is the application of the maxim of ‘putting the plaintiff 

in the position they would have occupied’ to such cases. 



‘work undertaken be necessary to produce conformity’ with what was bargained for ‘necessary’ means 

apt to produce conformity with promised performance. Note ‘apt’ and not solely able: The court 

pointed out that rectification damages would not be reasonable where new, rather than recycled 

bricks, were used and rendered over 

cf Ruxley Electronics & Construction v Forsyth [1996] AC 344 

English case where a diving pool was built to an inadequate (and counter-specified) depth to skimp on 

costs. The defendants argued the pool was sufficient for some purposes and this was apparently 

accepted: the damages were given for loss of amenities. The cost of rectification was held to be 

disproportionate to the restoration of amenity. Would the same result happen here? 

Reliance 

These come into play where other methods fail and it is impossible to quantify expectation losses. The 

plaintiff must prove reasonableness of reliance expenditure. The onus then shifts to the defendants to 

show that the plaintiffs would not have recovered expenditures anyway. 

McRae: missing tanker case 

There is no way of quantifying the ‘average’ sunken tanker so no expectation loss could be shown. 

Instead all the preparatory expenditure was claimed. It then turned to the defendant to show the 

expenses would not have been recovered: fuel and other consumables would be used up even on a 

successful voyage and so are not recoverable. If the defendant cannot show losses would not have been 

recovered they must compensate. 

The starting point is generally the presumption that a party expects to recoup expenses. Anything on 

the facts that could show they wouldn’t have is to be argued (or defended against). 

Amann – drones against boat people case 

 Expectation is objectively determined, not subjectively ascertained – P must prove on balance 

of probs that the expected outcome had a likelihood of attainment rather than being mere 

expectation 

 Reliance losses are recoverable even where expected profits are zero or unascertainable – 

otherwise parties would be invited to breach obligations 

 They would also be paid for losses from negligent advice – the Robinson principle would in 

effect undo the effect of the wrong on P’s position which would entail recovering those losses 

less anything subsequently recovered 

 The corollary of Robinson is P is not entitled to be put in a superior position 

 The law assumes that reasonable expenditure at least is recoverable. Once expenditure is 

shown by P to be reasonable the onus shifts to D to show it would not have been recovered 

even without the breach. 

 D argued no recovery was likely since they would not have renewed or would have terminated 

legally the contract, and a new contract was necessary for P to profit. 

o The ordinary rule is that D is not liable for that which they did not promise. 

o A new contract was not promised 

o However, the ordinary rule is subject to the rule in Hadley v Baxendale: P is ‘entitled 

to recover such damages as arise naturally, that is, according to the usual course of 

things, from the breach’, or, those consequences of breach which may reasonably be 

supposed to be in the contemplation of the parties at the time of contracting. 

o What is within the contemplation of the parties depends on the matrix of 

circumstances. Here the renewal and its profitability was an obvious commercial 

advantage ‘inevitably contemplated’ by the parties. 



o The loss of prospect of securing a renewal was in the contemplation of the parties as a 

probable result of the breach so the ordinary rule does not apply and P is entitled to 

those damages. 

 D also argued lawful termination was likely and that this should discount damages. However 

it was accepted that there was only a 20% chance of that happening and there was little 

practical hope of them doing so without prejudicing their own interests. Therefore no 

disscount is applied. 

Distress damages 

Baltic Shipping Co v Dillon – holiday cruise sinks 

Cruise ship sank partway through a voyage, ruining widow’s rehabilitative holiday. The Court 

discussed distress damages in this extract. 

 DDs will ordinarily be too remote from an ordinary application of the ‘within the 

contemplation of the parties’ remoteness rule: most contracts will not be made with such 

things in mind 

o This case may be different 

o Historically defined categories of cases where available (marriage, loss of liberty) but 

possibility is raised of more general approach where the question is one of remoteness 

(contemplation of the parties): this reasoning is open to extend the scope of the 

availability of DDs (argue in exams to include these as a component of harm) 

 Note for later practice Wrongs Act s 28G restricting liability for non-

pecuniary harm 

Exemplary damages 

Probably not available in contract: It remains unclear whether exemplary damages are available 

outside actions in tort. On principle the award is not limited, since it refers to the egregiousness of the 

defendant’s conduct. However there is an ‘apparent rule’ referred to in Gray and Harris v Digital 

Pulse that bars the award for breach of contract, even ‘intentional or malicious’ breaches. Availability 

for breaches in equity and statute are unclear. 

Causation 

Alexander v CCC: auditors fail to account put business in administration, fails years later 

‘But for’ is to be applied in a common sense way. This claim is dumb. 

Remoteness 

Hadley v Baxendale: P is ‘entitled to recover such damages as arise naturally, that is, according to the 

usual course of things, from the breach’, or, those consequences of breach which may reasonably be 

supposed to be in the contemplation of the parties at the time of contracting. 

Victoria Laundry: losses may be too remote if they are of a different kind or nature than the expected 

or usual course of business. Creates a difference between ‘ordinary’ and ‘special’ losses. Argue to 

characterise losses as ordinary or within the contemplation of the parties to maximise liability. 

Achilleus: possible new test, though read consistently with Hadley: Liability should depend on 

whether the parties assumed responsibility for the risk, determined objectively from party intentions. 

“The test appears to be: have the facts in question come to the defendant’s knowledge in such 

circumstances that a reasonable person in the shoes of the defendant would, if he had considered the 

matter at the time of making the contract, have contemplated that, in the event of a breach by him, 



such facts were to be taken into account when considering his responsibility for loss suffered by the 

plaintiff as a result of such breach”. I don’t know if this helps but give it a shot if needed. 

NAI 

An intervening event may be so independent and dramatic so that the defendant’s contribution to the 

harm loses its legal significance. It is difficult to formulate a single test, always a matter of 

‘circumstance and degree’ but generally something wholly unforeseeable and ‘not part of the ordinary 

course of things’ will be NAI. 

Conduct by third parties may break causation where it is ‘the free, deliberate and informed act or 

omission of a human being, intended to exploit the situation created by the defendant’. Medical or 

other treatment done badly or merely negligently is ordinarily a risk when injuring a person and so 

not NAI. To be NAI the medical treatment must be ‘inexcusably bad or completely outside the bounds 

of what any reputable medical practitioner might prescribe or so obviously unnecessaray or improper’ 

so as to be a new harm on the plaintiff. Criminal acts by third parties are more likely NAI, consonant 

with the finding in Modbury that, absent a special relationship, there is no duty to prevent harm from 

criminal acts. Also: Alexander. The GFC was a NAI. 

Contributory negligence 

 Wrongs Act ss 25-26 allows contributory negligence to be claimed where there is also a duty in 

tort 

 WA s 63 then allows contribution to be assessed in the same way as tort. 

Mitigation 

 The plaintiff cannot recover for avoidable loss; 

 The plaintiff can recover for loss incurred in reasonable attempts to avoid loss; and 

 The plaintiff cannot recover for avoided loss. 

Burns v MAN: truck driver sold faulty engine, tries to make a go of it 

Assess mitigation from time of breach. Majority thought it unreasonable to keep using engine, though 

Brennan J wondered what else he could do – he was a working man. Unreasonable failure to mitigate 

can be a NAI or too remote. 

Specific relief: specific performance 

An equitable set of remedies, specific relief compels the defendant (and potentially also the plaintiff) 

to honour their obligations (‘equity acts in personam’). If there is a valid contract on foot, equity may 

compel the parties to abide by it. It will only do so subject to discretionary considerations to avoid 

injustice. An equitable order on common law rights, it is only available in equity’s auxiliary 

jurisdiction – that is, subject to common law remedies proving inadequate and thus requiring 

equitable intervention. 

1. A valid contract exists, and has not been performed 

2. Damages would be inadequate (common law cannot resolve the controversy, equity is 

needed); ‘The court gives specific performance instead of damages, only when it can by that 

means do more perfect and complete justice’: Wilson v Northampton, Lord Selbourne; or ‘If 

damages at law are an inadequate remedy then there is no principle which will prevent the 

interference of the court of equity simply because the subject matter is a chattel’, Aristoc. 

3. It matters less what the subject of the contract is (land, goods) but whether more perfect 

justice can be done by specific relief, but generally: 



a. Land: where an obligation is to deliver land the case for SP is ‘unanswerable’ (Barwick 

J, Loan Investment v Bonner). It may be possible to argue an agreement is not strictly 

about land: Lord Pearson in the same case characterised it as an unsecured loan 

attached to a land deal. 

b. Goods: prima facie not available unless something makes them unique or 

irreplaceable: in Dougan it was a set of licencing and advocacy obligations which 

made the chattel taxi something special. Similarly, unique or irreplaceable chattels 

can be claimed. See also Aristoc, above. 

c. Shares: are proprietary and amenable to SP if particular, unique or not publicly 

traded: Georges v Wieland. 

4. Discretionary factors may bar relief: 

a. Hardship 

i. Patel v Ali: lone, disabled, community-supported defendant. To order specific 

relief would be an injustice. 

ii. Though ordinarily specific relief would be granted in land cases, and on 

principle hardship is assessed as at the time of contract, the court’s discretion 

is not so limited. 

b. Third parties 

i. Longtom: effect on public interest may theoretically be relevant – it is a 

matter of degree though the disproportion between value to plaintiff and 

defendant may need to be so large as to be unreasonable. 

ii. Isaacs J’s obiter that third party impact may be relevant if such persons are 

‘connected’ to the defendant, giving rise to a duty which the order would force 

the defendant to abuse: Gall v Mitchell. 

iii. in Patrick Stevedores Operations No 2 Pty Ltd v MUA (No 3) the HCA 

acknowledged that specific relief may be denied where third party or public 

interests are ‘involved’ and would be materially injured. That case sought 

specific performance of certain labour supply contracts which would 

effectively deny the performance of other contracts with other suppliers later 

drawn to cover the same field. It held that the Court would weigh advantage 

and disadvantage to third parties and public interests more or less involved as 

part of considering justice in the circumstances – though third party interests 

are rarely decisive. 

iv. Note: an order for specific relief may be sought just so negotiations can be 

made and the plaintiff paid to relax it, suggested in Longtom and Mirvac. 

c. Clean hands 

i. Requires some possible counter-claim (undue influence, deceit etc): Summer. 

NOT mere immorality: Argyll. 

d. Laches 

i. Professor Spry’s two conditions: 

1. there must be ‘unreasonable delay in the commencement or 

prosecution of proceedings for specific performance’ and 

2. ‘in all the circumstances, the consequences of delay must render the 

grant of relief unjust’. 

e. Mutuality 

i. Price v Strange: the factor has little to recommend it, basically the court 

won’t order SP unless it is assured the first party will perform its end. 

f. Ready willing and able 

i. Does much of the work of mutuality: plaintiff must be ready willing and able 

to perform obligations as a condition of SP being ordered. 

g. Services: unlikely to be ordered:  

i. Patrick Stevedores v MUA: the mere fact that a contract is one of service does 

not make it unamenable to specific performance: the rub of the rule is the 



necessary relationship of trust or comity between parties to contracts of close 

personal services. 

ii. Court will not order specific performance of an obligation to carry on a 

business because it will require constant supervision (Argyll Stores: you can’t 

supervise running a supermarket! What if they just sell nothing?) 

1. Exceptions to this general rule when certain distinguishing features 

are present: Diagnostic X-Ray Services: business is simple, intact 

and profitable and to remove it would be to greatly undermine 

dependent businesses 

2. Gillespie: defendant can get someone else to provide the services 

iii. Curro/Wagner: a negative covenant against services for others will only be 

enforced if it does not render the defendant helpless lest they work with the 

plaintiff. 

Specific relief: permanent injunctions 

1. There must always be some claim in the plaintiff: Lenah (general condition of injunctions). 

2. Damages where the right is common law must be inadequate as injunctions generally are 

equitable (also a general condition) – inadequacy invites equitable intervention. 

3. Discretionary factors as above. 

Specific relief: interlocutory injunctions 

1. The aim is to maintain the status quo until trial – is there an immediate or pressing need for 

remedy (like a threatened sale)? 

2. Beecham set the two inquiries of the court for granting interlocutory injunctive relief: 

a. Has the plaintiff made out a prima facie case, in the sense that if the evidence remains 

as it is there is a probability that at the trial of the action the plaintiff will be held 

entitled to relief? 

b. Whether the inconvenience or injury which the plaintiff would be likely to suffer if an 

injunction were refused outweighs or is outweighed by the injury which the defendant 

would suffer if an injunction were granted. 

3. ABC v O’Neil: ‘Prima facie case’ does not mean ‘more probable than not to succeed’, but ‘a 

sufficient likelihood of success to justify in the circumstances the preservation of the status 

quo pending the trial’. Kitto J in Beecham put it that this inquiry depends on the nature of the 

rights asserted and the practical consequences likely to flow from the order. 

Specific relief available but impossible: Lord Cairns’ Act damages  

SCA 38: If the Court has jurisdiction to entertain an application for an injunction or specific 

performance, it may award damages in addition to, or in substitution for, an injunction or specific 

performance. 

1. LCA makes available damages in any situation in which specific relief is available irrespective 

of whether it was sought: Giller. This makes damages for apprehended or future breaches 

possible. Damages can also be obtained for equitable breaches. 

2. Question whether expanded remedies are available – distress in Giller. 

Rescission 

See below. Available for deceit situations (‘fraudulent misrepresentation’) 

Restitution 

Available where the basis for the agreement has totally failed: Roxborough. 

 


