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DOMICILE ACT 1979 NSW 

 

1. Name 

2. Commencement 

3. Definition 

4. Operation of Act   

5. Abolition of rule of dependent domicile of married woman   

6. Abolition of rule of revival of domicile of origin   

7. Capacity to have independent domicile   

8. Domicile of certain children   

9. Intention for domicile of choice   

10. Domicile in a union    

11. Evidence of acquisition of domicile of choice   
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Acquiring a Domicile of Choice  

 

The lex domicilii as a personal connecting factor covers 

i. Dissolution of marriage (Family Law Act (Cth) S 39(3)(b) 

(Australia) 

ii. Essential validity of marriage (Marriage Act (Cth) Australia 

iii. Succession to moveable property essential validity (Domicile at 

date of death) (NSW / s 10 of Domicile Act NSW) 

iv. Formal validity of a will (s48(1) Succession ActNSW) (In the 

Goods o f  Emily Raf fene l )  

v. Status of a cosrporation (Metlis) 

vi. Capacity to enter contracts (Carse v Coppen) 

 

2. Originating process of the SC of NSW may be served outside Australia if the D 

is domiciled, or ordinarily resident in NSW (UCPR 2005  NSW r 11.2). 

 

3. Domicile Act 1979 NSW post 1 July 1982 Act applies (S 4(2)), even for events 
pre 1982 

 
 

4. Pre 1 July 1982 determine as if Act never enacted s4(1) (Parnell Schoneveld v 
Reparation Commission)  

a. Amendments 1976 to Marriage Act 1961 (Cth) and Family Law Act 
1975 (Cth) repealed when the Domicile Act 1982 (Cth) came into force 
but continue to operate pre-1982 > Between the years 1976 -1982 

i. S 5 of the Marriage Act 1961 (CTH) and S 4(3) of the Family Law 
Act 1975 >  

1. Retrospectively abolished doctrine of revival of DOO  
 

2. Retrospectively abolished domicile of dependence 
for women 

 
3. Changed the age of capacity to acquire a DOC from 

21 to persons who are 18 or over or who are / have 
been married  
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ii. S 5(1) status of Children retrospectively (s 4 and whether or 
not parents domiciled in NSW) abolishes difference 
between nuptial and ex nuptial = father  

	  
“Domicile…is an idea of law. It is the relation which the law creates between an 

individual and a particular locality or country.” lord Westbury Bell v Kennedy (1868) A 

permanent legal home (Whicker v Hume) 

Requirements 

1. In order to acquire a domicile of choice there are three considerations that must 

be satisfied  

a. Capacity  

b. Physical presence  

i. Lawful *(see Salacup / Mark) & Voluntary (marriage of Wu) 

c. Requisite intention to remain indefinitely s 9 (Bell v Kennedy) 

If Domicile doesn’t succeed try for residence (formal validity / matrimonial cause Family 

Court Act s 39(3)(c) 

(1) Capacity 

1. Determined by the lex fori (In the Marriage of Hannema, Re Annesley) / s 

4(4) of the domicile act.  

2. Domicile Act = 18 years s 7(1)(a) unless mentally incapacitated s 7(2) (Re G) 

 

(2) Physical Presence  

1. No particular length of presence is necessary as ‘no more than a split second will 

suffice (Young CJ Blacket v Darcy)  > Died day after B moved to Qld, 

(Ferrier Watson)  

a. Can produce counter intuitive results 

i. In the Goods of Emily Raffenel 

1. Arguably excited territorial waters (doctrine of revival was in place) 

2. Now still in France but no DOR but Ren Voi 
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ii. Re Jones (on UK territory PRESENT based on ships 

registration for some purposes = somewhat anomalous 

 

2. The presence must be lawful when the person forms the requisite intention to 

remain indefinitely (at the moment of coincidence) (In the Marriage of 

Salacup) > during permit formed the intention. 

i. Precarious presence is no bar to acquiring a domicile, all that is 

required is the coincidence of presence and intent, need not be 

able to realize that intention (Lim v Lim > student visa)  

 

ii. Unlawful presence is not capable of acquiring domicile (Solomon 

v Solomon) 

 

iii. Compare position in UK (Mark v Mark, taken at its highest 

‘domicile is a neutral concept’ however, can be distinguished 

from Solomon and Puttick on the basis that presence was 

lawful at the time of entry / more persuasive (and at its highest in 

Australia) if lawful at time of coincidence 

 

3. The presence must be voluntary (In the Marriage of Wu)  

a. You can arrive under compulsion as a refugee (was once a presumption), 

however, this state of mind can be subject to change (such that you 

voluntarily choose to remain in Australia) but still you must establish by 

evidence  

 

4. Dual residence > slight complication where person retains ‘chief residence’ in 

country that is their domicile of origin. However, this view expressed in 

Plummer v IRC that they must spend a greater duration of days outside 

this residence is contrary to established authority and has been heavily 

criticized. Unlikely to be followed by an Australian court, all that is required is 

lawful and voluntary presence when the requisite intention is informed.    
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(3) Intention  

1. The intention is to make the country your home indefinitely (not permanently) s 

10 Domcile Act NSW 

 

2. The onus of establishing a DOC in place of a DOO is the same as establishing a 

new DOC (S 11), with the onus resting on the person alleging the change to D to 

prove on the balance of probabilities (Re Benko, Winams v AG)     

 

3. All that is required is intention, need not be able to carry that intention into effect 

(Ferrier Watson > American on 90 day visa), (In the marriage o f  Salacup > 

presence had actual ly  become unlawful )  

 

4. Very factually dependent, will turn on the relevant evidence that can be brought 

(Bell v Kennedy), (Re Flyn) >’Jamaica, the true love of his life’ 

 

a. “[T]he acquisition of a domicile of choice is a serious matter not to be lightly inferred 

from slight indications or casual words (In the estate of Fuld Scarman) 

 

5. Duration of stay an important evidentiary factor but by no means determinative 

(Winans v AG) > UK 37 years but was Anti English Yank, had a grand 

project to return to Baltimore, use to refer to himself as a resident of Baltimore 

 

a. strong family connections ‘in the valley of the Ganges’ > a business 

posting v. family headquarters (Haque v Haque No1) 

 

b. Compare with ‘vague aspiration or assertions of returning’ (Re 

Furse) > content living in the UK. Similar to (David v Foote Estate) 

> Vague intention must crystallize into plans did not take serious 

steps to translate ‘declared intent’ into a reality, had not taken tax advice 

or organized for leaving, as in Winans still referred to himself as 

resident of prior.. had also failed to choose province of Canada > 

analogous to Bell v Kennedy (State of Equivocation) 
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6. If they are ‘on the run’ and liable to leave if they feel their escape will be 

compromised, cannot possess requisite intention (Puttick v AG) 

 

7. Declaration of intent not sufficient ‘plans must crystallize’ (David v Foote 

Estate) as cannot abandon DOC without first acquiring a new one (doctrine of 

revival abolished s 6)  

i. Compare old position that lack of physical presence and absence 

of intention was sufficient for DOO revival  In Re Flynn  

 

Children 

 

1. The lex domicilii as a personal connecting factor covers 

i. Dissolution of marriage (Family Law Act (Cth) S 39(3)(b) 

(Australia) 

ii. Essential validity of marriage (Marriage Act (Cth) Australia 

iii. Succession to moveable property (Domicile at date of death) 

(NSW / s 10 of Domicile Act NSW) 

iv. Formal validity of a will (NSW) (In the Goods o f  Emily 

Raf fene l )  

v. Status of a corporation (Metlis) 

vi. Capacity to enter contracts (Carse v Coppen) 

 

2. Domicile is to be determined by the lex fori (Re Annesley). In this case the 

jurisdiction of NSW / Australia. Therefore does the Domicile Act 1979 (NSW) / 

1982 (CTH.) apply?  

a. The statutory rules apply if the relevant time at which domicile must be 

determined is on or after 1 July 1982, including events prior to 1 July 

1982 (s 4(2)) / s 5(2) 

 

b. S 5(1) status of Children retrospectively (s 4 and whether or not 

parents domiciled in NSW) abolishes difference between nuptial 

and ex nuptial = father  
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3. A child is any person under the age of 18 who is not or has not been married s 

8(1) of the Domicile Act 1979 NSW 

 

4. S 5 of the Status of Children Act 1996 NSW, does away with the common law 

distinction between nuptial and ex-nupital children 

 

5. Therefore, prima facie any child will take as their domicile that of their father 

subject to the operation of the Domicile Act 1979 

 

6. Under section 8(2) of the Act a child will take the domicile of the parent with 

whom they have their principle home 

a. Wife / Mother no longer has a domicile of dependence s 5   

b. Where parents have died, the domicile that parent had at the time 

of death  

c. Where parents start living together where domicile reverts to father under 

common law s 8(4)(b)   

 

7. S 8(3)(a) where child is adopted is takes domicile of father (or principal home 

parent and continues after parents death s8(3)(b)  

 

8. Importantly under s 8(5) where a child has a domicile by virtue of s 8(2) / (3) 

of the act explained above, this domicile continues as a quasi domicile of 

choice until a new domicile of choice is acquired by convergence of a physical 

presence in the new country and the requisite intention to make that country or 

state home indefinitely (cannot be in a ‘state of equivocation’ Gulbenkian v 

Gulbenkian) (London to Paris) 

 

9. The evidentiary onus of displacing a domicile of origin or dependence for a 

domicile of choice is equivalent to that of displacing a domicile of choice s 11 of 

the Domicile Act and the onus is the balance of probabilities (Bell v 

Kenedy) (Jamaica didn’t like England or Scotland, thought he would try South of France)   

 


