
1 | P a g e  
 

REAL PROPERTY 

INTRODUCTION 

LAW 

 

PEOPLE  companion animals  PROPERTY 

 

REAL  lease/chattel real           PERSONAL 

 

CORPOREAL  INCORPOREAL 
Possession/Substance         -hereditaments 

 Why? Illiterate society  -bundle of rights over land 
-Physical -estates  -rights in action 
-fee simple            -exist through use 

 
 
 

CHOSE IN  CHOSE IN 
POSSESSION         ACTION 

Goods, phones clothes etc          patents/trademarks 
Cheques.rights in paper 

Shares. Right to vote AGM 

 

INTEREST: When does one have an interest in property? 

When they hold a bundle of rights in an object… (can be ownership rights, equitable rights, 
possessory rights… there are infinite rights to infinite interests) 

E.g.: Think interest in land (covenant, easement) vs ownership of land. 

OWNERSHIP: indicates the relationship between a person and a corporeal or incorporeal legal object. 
Confers a bundle of rights to enjoy, use, possess, dispose of and alienate a thing as well as the 
capacity to ward of any encroachment on the thing. Ownership can be limited by other rights but is 
not dependent on other rights. 

It is the subsidiary right that is left when all other interests in the property have been taken away. 
Campbells Hardware & Timber PL v CSD (QLD) 1996. 

TITLE: The measure of strength of an interest. Provides a way to measure the strength of competing 
claims of interests in property. A system of rules which defines priorities. 
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Old System old document chain of title. 
Torrensregistration on title. 

POSSESSION: Two elements are necessary. 
1. Physical Control, some exercise of power over the goods/ land. 
2. Intention, an attitude to deny the rights of others to have access to goods/ land. 
E.g. Keys to a car… constructive possession of car. 

CHARACTERISTICS OF PROPERTY 

• POSSESSION 

Physical control - corporeality - what about all the incorporeal forms of rights which are also 
property? 

• EXCLUSION 

The right to stop others from enjoyment of the thing  //  Backburn J in Milirrpum v Nabalco 
 Native Title.   “Private Property” modern concept from 1900s. 

• ENJOYMENT AND USE 

Property rights are also use rights - but there may also be rights to enjoy which are not 
"property" - rights to use public space - do you have a right to enter a national park - generally 
yes, but you do not "own" that right. 

Some rights of enjoyment can be transferred into property - fishing and hunting rights can 
fructify into property (eg when the animals and fish are killed or captured they become 
property) 

Other enjoyments rights might have some proprietary characteristics - eg a business telephone 
number: Rahne v Telstra Corporation (unreported, Young J, 8 June 1995)  

• DEFINABLE AND IDENTIFIABLE 

You have to be able to recognise it for you to enjoy the rights of protection and use. 

But property on the fringe is becoming vague - colors (Eagle Boys pizza), sounds (Harley 
Davidson) The Colour Purple - Cadbury Schweppes Pty Ltd v Darrell Lea Chocolate Shops 
Pty Ltd (No 4) and subsequent litigation, eg Cadbury Schweppes Pty Limited v Darrell Lea 
Chocolate Shops Pty Limited [2009]. 

• DURABLE 

Does property have to last? In general it would be hard to say that something which 
disappeared or was destroyed after a short time could be owned or enjoyed as property - but 
durability is a poor indicator of property given the explosion in the number and types of 
choses in action - these have no physicality and hence don't exist in the real world at all  
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• TRANSFERABLE/ASSIGNABLE; 

Alienation - If a thing can be sold then it is most likely to be considered as property 

Is it merely personal to the right holder or can the right holder transfer the right to another? 
King v David Allen & Sons  Poster biller’s right to post posters on cinemas. A personal 
right, licence. Does not bind 3rd parties. 

Gordon Laidler and Associates Pty Ltd v Hocking - fishing licence 

• DOMINION – RIGHT AGAINST THE WORLD (IN REM) 

Blackstone - what restrictions exist for property owners today? “King over your own 
property”: is a fallacy. 

• PUBLIC INTEREST – BENEFITS V DETRIMENTS OF RECOGNIZING PROPERTY RIGHTS 

There will be some property interests that will not be recognised because of the public interest  

Some historical examples: The quasi proprietary nature of familial services. Before 1875 
when women married, they became part of man. Woman no longer “a person”, more property 
(think companion animals). Father owned wife & children as proprietary interests. 

EXAMPLES OF THINGS FALLING OUT OF “PROPERTY” 

Slavery 

EXAMPLES OF THINGS FALLING INTO OF “PROPERTY” 

Native Title… but can’t be property as not working hard enough.. no fences etc. 

HUMAN TISSUE – PROPERTY? 

Human Tissue is Res Nullius “thing belonging to no one”. Human tissue cannot be the 
subject of property 

Professor Loane Skene (2002; 2007) is a leading advocate of why property rights should not 
be recognised in human tissue. She states that following public policy issues justify the law’s 
failure to recognise property rights (2004: 166): 

• EMOTIONAL (a repugnance at people selling their bodies and body parts); 
• FAMILIAL (stored genetic material should be available to blood relatives for their own testing, 

not subject to veto by one person); 
• PRAGMATIC (the possible consequences of such a principle for hospitals and laboratories);  
• ECONOMIC (undue fettering of teaching, research and commercialisation of biological 

inventions); and  
• SOCIAL (maintenance of museum collections and educational institutions) 
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RES NULLIUS AND THE LABOUR THEORY 

What if human tissue is transformed by work and skill?... If it has been laboured upon? 

Then it has been changed and becomes property. This works for groups, not for individuals. 

• Doodeward v Spence (1908) 
• Dobson v North Tyneside Health Authority [1997] – body parts taken 
• R v Kelly [1999] – body parts taken 
• Moore v Regents of University of California (Cal 1990) – leukaemia > spleen problem. 

Practical economic imperative. Converted spleen to important cell. 
• Greenberg v Miami Children’s Hospital (2003) 
• Washington University v Catalona (2006) 

REPRODUCTIVE MATERIAL & CONTROL? 

Stolen Sperm. In NSW a sperm donor is not the legal father therefore no child support is 
paid. 

BM v DA (2007) 39 Fam LR 168. The couple had been in a relationship that had broken down. After 
their breakup the woman told the man that she was pregnant and that she needed both a blood and 
semen sample for testing the baby for genetic abnormalities. A child was later born prematurely but at 
a much later date than would have been possible if she had been pregnant during the relevant time. The 
man alleged that the woman was not pregnant and had deceived him into providing sperm with which 
she later impregnated herself. It was later confirmed that the man was the genetic father of the child. 
The woman sought child maintenance orders from the man but the man argued that, as the child had 
been artificially inseminated, he was not the legal father. Henderson FM found for the man. As the 
parties were not married or in a de facto relationship no presumption arose that the man was the parent. 
Given the child was conceived through artificial insemination, the relevant state law applied, to the 
effect that, as a sperm donor, he was not the legal father of the child 

Disputes over Embryos. Is the frozen embryo the property of marriage? Work has been done 
so no longer tissue but property. 

IVF has 2 stages of consent: 1) consent to fertilise egg 2) consent to implant egg. 
• Evans v Amicus Healthcare Ltd [2004] 3 All ER 1025 – Cancer patient, only chance to 

reproduce. 
• Caufield v Wong 2005 ABQB 290 – Canada case, property. Once sperm is given, bad luck. 
• Family Law Act 1975? 

Conditional donation of Sperm. Assisted Reproductive Technology Act 2007 (NSW) s17 

(1)  A gamete provider may give an ART provider that obtains, or proposes to obtain, a gamete from 
the gamete provider a written notice setting out the gamete provider’s wishes in relation to the gamete 
(the gamete provider’s consent). 

(2)  A gamete provider’s consent may address such matters as the uses that may be made of the gamete 
(or an embryo created using the gamete) and whether the gamete or embryo may be stored, exported 
from this State or supplied to another ART provider. 
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RACIST GIFTS & PUBLIC POLICY 

Kay v SESAHS 
• I give the Children’s hospital at Randwick $10,000 for the treatment of White babies 
• Racial Discrimination Act s 8(2)  

This Part does not apply to:  

(a) any provision of a deed, will or other instrument, whether made before or after the 
commencement of this Part, that confers charitable benefits, or enables charitable benefits to 
be conferred, on persons of a particular race, colour or national or ethnic origin; or  
(b) any act done in order to comply with such a provision 

Jonathan Yearworth & Ors v North Bristol NHS Trust [2009] EWCA Civ 37  
• Negligent storage – bailment? Gives possessory rights as to Executrix. Recognition of property 

rights without the labour theory principle. 

• (a) In this jurisdiction developments in medical science now require a re-analysis of the common law's 
treatment of and approach to the issue of ownership of parts or products of a living human body, 
whether for present purposes (viz. an action in negligence) or otherwise.  

• (b) The present claims relate to products of a living human body intended for use by the persons whose 
bodies have generated them. In these appeals we are not invited to consider whether there is any 
significant difference between such claims and those in which the products are intended for use by 
other persons, for example donated products in respect of which claims might be brought by the donors 
or even perhaps by any donees permissibly specified by the donors. 

• (c) For us the easiest course would be to uphold the claims of the men to have had ownership of the 
sperm for present purposes by reference to the principle first identified in Doodeward. We would have 
no difficulty in concluding that the unit's storage of the sperm in liquid nitrogen at minus 196°C was an 
application to the sperm of work and skill which conferred on it a substantially different attribute, 
namely the arrest of its swift perishability. We would regard Kelly as entirely consistent with such an 
analysis and Dobson as a claim which failed for a different reason, namely that the pathologist never 
undertook to the claimants, and was not otherwise obliged, to continue to preserve the brain. 

• (d) However, as foreshadowed by Rose LJ in Kelly, we are not content to see the common law in this 
area founded upon the principle in Doodeward, which was devised as an exception to a principle, itself 
of exceptional character, relating to the ownership of a human corpse. Such ancestry does not 
commend it as a solid foundation. Moreover a distinction between the capacity to own body parts or 
products which have, and which have not, been subject to the exercise of work or skill is not entirely 
logical. Why, for example, should the surgeon presented with a part of the body, for example, a finger 
which has been amputated in a factory accident, with a view to re-attaching it to the injured hand, but 
who carelessly damages it before starting the necessary medical procedures, be able to escape liability 
on the footing that the body part had not been subject to the exercise of work or skill which had 
changed its attributes? 

Bazley v Wesley Monash IVF PL 2010 upholds Yearworth. 

Re Edwards [2011] 

Man died, Wife wanted to extract sperm. Wife also the executrix. Technically can’t use sperm 
unless Husband allowed, but as Executrix Wife held property rights as to sperm, then went to 
ACT to implant same. 
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CONCEPTS OF LAND, TRESPASS & FIXTURES 

WHAT IS LAND? 

A three dimensional space referable to a point on the earth’s surface. Can exist above and below the 
surface. 

TRESPASS TO LAND: 

• Trespass as a direct wrong, not an action on the case – need for harm 
• Intentional interference: Public Transport Commission v Perry (1977) 137 CLR 107 
• Implied licence to enter 
• Lawful right to enter - Kuru v NSW (2008) 246 ALR 260 – domestic violence – no longer any 

danger, license revoked 
• Exemplary and aggravated damages: TCN Channel Nine Pty Ltd v Ilvariy Pty Ltd [2008] 

NSWCA 9 

AIRSPACE: 

• Modern authority favours the proposition that telephone wires crossing a neighbouring 
property, aeroplanes overflying land, crane jibs overhanging, bullets fired across land and 
advertising signs all constitute trespass into the airspace regardless of whether that trespass is 
permanent or transitory. 

Transient Interferences 

Davies v Bennison (1927) 4 TLR 8 concerned a cat shot and killed by a neighbouring owner 
while the cat was sitting (minding its own business) on the roof of an adjoining shed. A jury 
found for the defendant although directed by the judge to find for the plaintiff: 

It seems an absurdity to say that if I fire at another’s animal on his land, hit it, kill it, and so 
leave the bullet in it, I have committed no trespass, and yet, if I miss the animal and so let the 
bullet fall into the ground, have committed a trespass. Such distinctions have no place in the 
science of the Common Law. 

If the hovering aeroplane is perfected the logical outcome of Lord Ellenborough’s dictum 
would be that a man might hover as long as he pleased at a yard, or  foot, or an inch, above his 
neighbour’s soil, and not be a trespasser, yet if he should touch it for one second he would be. 

Permanent Interferences 

Kelsen v Imperial Tobacco Co [1957] 2 QB 334 the plaintiff was the lessee of a tobacconist’s 
shop consisting of a one-storey building.  The defendants owned the building adjacent to 
Kelsen’s premises and for many years had a sign on the wall of their building that encroached 
some 4 inches into the airspace above Kelsen’s shop.  At some point of time this sign was 
replaced with a new sign that encroached some 8 inches into his airspace.  After some 
differences between the plaintiff and the defendant company, the plaintiff gave notice that the 
sign must be removed.  The defendant company declined and the plaintiff sought an injunction 
for the removal of the sign. 
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McNair J. gave consideration to many issues including the question of whether the lease to 
Kelsen included a lease of the airspace above the shop.  He concluded that it did and on this 
basis also concluded that the intrusion of the sign into the airspace constituted a trespass.  He 
directed that a mandatory injunction issue for the removal of the sign. 

Height 

Baron Bernstein of Leigh v Skyviews & General Ltd. [1978] 1 QB 479. In that case the 
defendants flew over the plaintiff’s land for the purpose of taking aerial photographs that were 
then offered for sale to the plaintiff.  The plaintiff claimed damages for the trespass by the 
defendant into his airspace for the purpose of taking the photograph.  Despite the defendants 
arguing that the aeroplane had not flown over the Baron’s land, Griffiths J. found “at some 
time in photographing the house the aircraft flew over the plaintiff’s farmland.” 

The problem is to balance the rights of an owner to enjoy the use of his land against the rights 
of the general public to take advantage of all that science now offers in the use of air space.  
This balance is in my judgment best struck in our present society by restricting the rights of an 
owner in the air space above his land to such height as is necessary for the ordinary use and 
enjoyment of his land and the structures upon it, and declaring that above that height he has no 
greater rights in the air space than any other member of the public. 

Damage by Aircraft Act 1952 (NSW) 

Building & Construction Cases 

Woollerton and Wilson v Richard Costain [1970] 1 All ER 483 the building contractors had 
installed a high crane on a site to assist with the building work of an important public 
building. From time to time about 50 feet of the crane jib extended over the plaintiff’s land at 
a height of about 50 feet above the plaintiff’s land. Court held that there was no damage but 
that trespass still arose. An injunction could be ordered but delayed until the completion of the 
work 

Graham v K D Morris and Sons [1974] Qr R 1 the plaintiff sought an injunction in a case with 
almost identical facts to Woollerton.  W.B.Campbell J referred to Woollerton and said: 
“The facts in that case correspond very closely to the facts before me. Stamp J. held that 
neither the absence of any damage caused by the trespass, either present or apprehended, 
(n)or the principle known as “the balance of convenience” was an answer to the claim for an 
injunction. In all the circumstances I consider that I cannot allow the defendant to continue to 
commit this unlawful trespass. If I did not grant the injunction I would be condoning a clear 
breach by the defendant of the plaintiff’s proprietary rights. I consider it should be stopped 
now and that no special factors exist which would justify my refusing to grant an injunction or 
to suspend it for any length of time. The time to seek permission and for negotiation was prior 
to the commencement of the work.” 

LJP Investments Pty Ltd v Howard Chia Investments (No 2) (1989) 24 NSWLR 490  a 
mandatory injunction was sought for the removal of scaffolding extending 1.5 metres into the 
airspace of the plaintiff. After considering the arguments Hodgson J granted an injunction. His 
Honour said in part: 
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“If the defendant’s submission is to the effect that entry into airspace is a trespass only if it 
occurs at a height and in a manner which actually interferes with the occupier’s actual use of 
land at the time, then I think it is incorrect. In my view, the rule stated in Bernstein of Leigh 
(Baron) v Skyviews & General Ltd by Griffiths J was rather that a trespass occurred only if 
the incursion was at a height which may interfere with the ordinary user of land, or is into 
airspace which is necessary for the ordinary use and enjoyment of the land and structures 
upon: see (at 486,488). It was held in that case that there was no trespass by an aeroplane 
flying many hundreds of feet above the land. On the other hand, in Woollerton and Wilson v 
Richard Costain and Graham v K D Morris and Sons, the incursions of crane jibs at heights 
of the order of 50 feet above the plaintiff’s roof were treated as trespasses. 
I think the relevant test is not whether the incursion actually interferes with the occupier’s 
actual use of land at the time, but rather whether it is of a nature and at a height which may 
interfere with any ordinary uses of the land which the occupier may see fit to undertake.” 

The second case of LJP Investments Pty Ltd v Howard Chia Investments (No 3) (1989) 24 
NSWLR 499 dealt with the issue of compensation for the damage suffered by the plaintiff. 
Before the terms of the injunction ordered in the previous proceedings it became apparent that 
the building could be constructed without the need to trespass on LJP’s land. This was 
contrary to the evidence given in the case. His Honour awarded exemplary damages of such 
an amount as to bring the total damages to the figure requested by the plaintiff before any 
trespass occurred. His Honour said: 
 “ ….I think it should be made clear to developers that they cannot expect to do better by an 
unlawful trespass than by paying the price demanded by an adjoining owner, at least unless 
the price demanded is clearly unreasonable.” 

Bendal Pty Ltd v Mirvac Project Pty Ltd (1991) 23 NSWLR 464. This case involved the 
construction of a multi story building using screens to protect the work and prevent building 
material falling from the building. The screens moved upward as the building was constructed 
but encroached into the airspace of the plaintiff’s building. A second encroachment concerned 
a crane and “weathervaning”.  Bryson J considered Bernstein, Graham, LJP, and Woollerton 
(amongst others) and concluded that an injunction was warranted notwithstanding that the 
need for the screen would be completed some five weeks after the hearing of the case. The 
defendants argued that it would be an undue hardship to have to stop work while a new 
method of construction was worked out and put in place. His Honour was unmoved: 
“I do not see it as a hardship at all. It is all the defendant’s own doing and the result of their 
using a construction method which would cause encroachment and obviously involved them in 
the need to get permission, yet they did not obtain permission. Their own evidence shows that 
by adopting the construction method which they have used they made a saving now quantified 
at $239,000.00”   

Solution: s88K Easements. Temporary easements usually for building works. 

BELOW GROUND: 

• The same general principals apply as espoused in Bernstein: The problem is to balance the rights 
of an owner to enjoy the use of his land against the rights of the general public to take advantage of all 
that science now offers in the use of air space.  This balance is in my judgment best struck in our 
present society by restricting the rights of an owner in the air space above his land to such height as is 
necessary for the ordinary use and enjoyment of his land and the structures upon it, and declaring that 
above that height he has no greater rights in the air space than any other member of the public. 

• There are no Australian cases that appear to explore the issues. 
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• Edwards v Sims 24 SW 2d 619 (1929) – cave system 
• Bocardo SA v Star Energy Onshore Ltd [2009] EWCA Civ 579: drill crossed boundary; took 

oil. Not based on value of oil, but damage to use which was none. So nominal damages only. 

Mineral Rights 

Go with the soil. 

Royal minerals – gold and silver Case of Mines (1568) 1 Plowden 310 [75 ER 472]. – 
these belong to the Crown. 

1688 - Mines of admixture (eg copper mines): base metals mines had to give over any 
royal minerals but could keep the rest. 

1693 - even declared royal mines could be worked and the miner would receive 
payments for the base metals. 

Crown reservation of other minerals in grants need not include gold and silver 

Cadia Holdings Pty Ltd v State of New South Wales [2010] HCA 27 – copper mine near 
Orange – no mineral reservation in original grant. Publicly owned minerals create a higher 
royalty to the government than privately owned minerals. Was it a gold mine? Was it a copper 
mine?  

1. Trial Judge – its both – copper belonged to the landowner not the Crown 
2. NSWCA (Basten JA, Handley AJA, Spigelman CJ dissent)– mines were gold-copper 

mines and so held publicly under the prerogative. 
3. HC -  mines can be both of copper and gold. The law received from England was the 

modified law which aimed to encourage private owners to mine 
GUMMOW, HAYNE, HEYDON AND CRENNAN JJ: 
The significant consequence of the enactment of s 3 of the Royal Mines Act, as the 
appellants submit, is that by the time the common law was received in the colony of New 
South Wales, and well before any of the grants from which stem the titles of the 
appellants, that part of the common law of England represented by the prerogative 
identified in the Case of Mines had been abridged. What later was received in New South 
Wales was the common law in its condition at the time of reception. Section 3 of the 
Royal Mines Act had done its work long before and forthwith, as the Convention 
Parliament plainly intended, and as an element in the constitutional rearrangements made 
at that time 
This was a copper mine as and as such privately owned 

Natural Rights - Support 

Right to support – land in its unbuilt state – move from nuisance to negligence 

S177 of the Conveyancing Act 

(1)  For the purposes of the common law of negligence, a duty of care exists in relation to the 
right of support for land.  

(2)  Accordingly, a person has a duty of care not to do anything on or in relation to land (the 
supporting land) that removes the support provided by the supporting land to any other land 
(the supported land).  
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(3)  For the purposes of this section, supporting land includes the natural surface of the land, 
the subsoil of the land, any water beneath the land, and any part of the land that has been 
reclaimed.  

Natural Rights - Water 

Riparian rights to natural flow of water (can take as long as doesn’t effect stream). Water 
Management Act 2000 (NSW) – abolishes riparian rights. Now License system to collect 
water. 

BOUNDARIES: 

• Artificial and natural. Eg Roads – middle line rule – Crown ownership of roads. 
• Tidal boundaries – mean high tide mark – land below the mark is Crown land 
• Non-tidal water boundary – Crown Lands Act s 172 – boundary where the land and water meets 
• Accretion and erosion – natural change is to benefit and detriment of owner 
• Crown lands Act 1989,s 172 – non-tidal lakes 
• Costal Protection Act 1979 (NSW) – accretion possible but protection of public foreshore 

Weller v Bennett [2009] NSWCA 52 – work on dam which bounded two properties. No trespass – the 
dam had orginally been within the boundary and had not moved across it over time. 

Fences 

Normally co-owned as tenants in common but rebuttable presumption if paid for by one 
owner. If not on boundary then a fixture, Dividing Fences Act 1991 (NSW). 

Encroachment of Buildings 

The general rule is that anything constructed on the land of someone else becomes the 
property of that other person. Equity tempers this right. 

Ramsden v Dyson (1866) LR 1 HL 129: If a stranger builds on someone else’s land in the 
mistaken belief that it is that person’s land, and the true owner is aware of the mistake but 
does nothing to prevent construction then equity will prevent the true owner from asserting 
title to the land. 
If a stranger builds on someone else’s land knowing the true position as to ownership then 
equity will not assist the stranger. 

The Court may award an irrevocable licence, a long term lease, a licence to occupy the land 
for a period of time, possession until the amount expended has been repaid, or may order that 
the building be removed within a reasonable time. 

At common law any part of a building which encroaches onto neighbouring land is the 
property of the owner of that land. Encroachment of Buildings Act 1922. 

Amatek Limited v Googoorewon Pty Ltd – Act doesn’t apply when building wholly on other 
land. 

Campbell v Crane [2009] NSWSC 363 – rebuilt fence causing slight encroachment  - order to 
convey the strip of land  as easement would require cooperation between landowners. 
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FIXTURES 

WHAT IS A CHATTEL / WHAT IS A FIXTURE? 

When a chattel is brought onto land it may retain its character as a chattel or change its character and become a 
fixture. This becomes relevant in at least 5 situations: 

1. When realty is sold, fixtures pass with the realty without need for any express mention to be made of 
them. Chattels do not pass without mention in the contract. 

2. A mortgagee is entitled to fixtures in the event of a default, but is not entitled to chattels. 

3. Chattels installed or upon a property which belong to a tenant may become fixtures. 

4. Fixtures installed in or on property by a life tenant become part of the reversion. 

5. On death, fixtures pass to the beneficiaries entitled to the realty, they are not part of the personal estate 
of the deceased. 

The general principal can be stated as “quicquid plantatur solo, solo credit” – “Whatever is attached to the 
land belongs to the land.” 

ANNEXATION V INTENTION 

 What a reasonable observer would think. 

The old common rule relied almost exclusively on the degree of annexation in determining whether a 
chattel retained its character as a chattel or became a fixture. This reliance on annexation has declined 
and the determination is now primarily based on the intention of the person placing the item. 

If the item is placed with the intention of better enjoying the land then it is likely to be a fixture. 

If the item is placed with the intention of better enjoying the item then it is likely to remain a chattel. 

There are two presumptions: 

1. When the item is fixed to land to any extent it is presumed to be a fixture and the burden of 
proving otherwise is with the owner of the chattel. 

2. Where the item is simply resting on the land by its own weight it is presumed not to be a 
fixture and the burden of proving otherwise is with the landowner. 

As these are presumptions they may be rebutted by evidence to the contrary. 

Nature of Intention 

The nature of the intention of the person placing the chattel must be determined objectively – 
it must be “patent for all to see”. 
 N H Dunn Pty Ltd v L M Ericsson Pty Ltd 
 Reid v Smith (1905) 3 CLR 656: the High Court held that a house erected by the lessee but 
resting on piers only by its own weight was no longer a chattel but had become a fixture.  
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 D’Eyncourt v Gregory (1866) LR 3 Eq 382 - Where there is the possibility of chattels 
forming part of what might be called a “grand architectural design” it is necessary to consider 
whether such a scheme can be said to exist.  

Case Law - Fixtures 

Standard Portland Cement Co Pty Ltd v Good (1982) 47 ALR 107 the Privy Council 
determined that a cement mill weighing 100 tons was a chattel and could be removed by the 
vendor. The contract for sale of the vendor’s land contained a clause allowing the vendor to 
remove the mill provided such removal took place within 12 months of the date of the 
contract. For various reasons the mill had not been removed within that time. The Supreme 
Court of New South Wales found that the mill had become a fixture when the vendor had 
failed to remove it within the time allowed. The Privy Council allowed an appeal because: 

 on its proper construction the contract excluded the mill from the sale  

 failure by the vendor to remove the mill within 12 months would not mean that ownership 
passed to the purchaser, but would sound in damages or allow the purchaser to seek an 
injunction ordering the vendor to remove the mill. 

Webb v Frank Bevis, Ltd [1940] 1 All ER 247. A tenant had constructed a large shed of 
corrugated iron supported by timber posts resting on a concrete slab. The posts were supported 
by iron straps embedded in the slab but bolted to the posts. The roof and sides were capable of 
removal in sections. The owner asserted that the slab and superstructure were one unit and 
must remain. The tenant asserted that the slab must stay as a fixture but that the rest of the 
superstructure was not a fixture and could be removed. Scott L.J. in delivering the judgement 
of the Court said: 

“That the concrete floor was so affixed to the ground as to become part of the soil is obvious. 
It was completely and permanently attached to the ground, and, secondly, it could not be 
detached except by being broken up and ceasing to exist as a concrete floor or as the cement 
and rubble out of which it had been made. Does that fact of itself prevent the superstructure 
from being a tenant’s fixture? I do not think so. The judge held, and I think rightly held, that 
the superstructure was “to a very large extent” a “temporary” building, by which I 
understand him to mean that the object and purpose for which the company erected it were its 
use for such time as they might need it.”    

Palumberi v Palumberi (1986) NSW ConvR 55-287 deals with a dispute between brothers 
where an arrangement was entered into for the sale to one brother by the other of an interest in 
property as tenant in common. The property comprised 2 self contained flats. There was an 
exchange of letters evidencing the arrangement but nothing in the letters concerning fixtures 
or chattels. The stove and carpet were held to be fixtures but the other items claimed to be 
fixtures by the purchaser were found to be chattels. In his judgement Kearney J. quoted from 
many cases and formed the following view: 

“It would seem from perusal of these and other authorities in the field that there has been a 
perceptible decline in the comparative importance of the degree or mode of annexation, with a 
tendency to greater emphasis being placed upon the purpose or object of annexation, or, 
putting it another way, the intention with which the item is placed upon land. The shift has 
involved a greater reliance upon the individual surrounding circumstances of the case in 
question as distinct from any attempt to seek to apply some simple rule or automatic 
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solution………no standard solution is to be derived from such cases which, upon ultimate 
analysis, are found to turn upon their individual facts.” 

Case Law – Tenant’s Fixtures 

Leigh v Taylor (1902) AC 157 at 162: a life tenant of a mansion affixed valuable tapestries to 
the walls of the drawing room. They were fastened to canvas stretched over strips of wood and 
nailed to the strips which were nailed to the walls. The tapestries could be removed without 
any “structural injury”. The life tenant died and her executors and the remaindermen both 
claimed the tapestries. The House of Lords decided that the tapestries retained their character 
as chattels as they could only be enjoyed as ornamental tapestries by fixing them in this way. 
There was “no intention to dedicate these tapestries to the house”. 

The tapestries “put up with that purpose and attached in that manner, did not pass with the 
freehold to the remainderman, but formed part of the personal estate of the tenant for life, and 
were removable by her executor.” 

Trade, domestic or ornamental purposes 

Spyer v Phillipson [1931] 2 Ch 183: a lessee of a flat for 21 years installed antique panelling, 
ornamental chimney pieces, and fireplaces. No structural changes were made for the panelling 
but slight alterations were necessary for the chimney pieces and fireplaces. When the lessee 
died, his executors claimed the right to remove the panelling, chimney pieces and fireplaces as 
tenant's fixtures. The lessor claimed that they were part of the structure and that their removal 
would cause damage. The Court of Appeal held that: 

“in determining whether a particular chattel was a tenant’s or a landlord’s fixture the Court 
had to consider what were the object and purpose of annexation, and what would happen if 
the annexed chattel were removed. So long as the chattel could be removed without doing 
irreparable damage to the demised premises, neither the method of attachment nor the degree 
of annexation, nor the quantum of damage that would be done either to the chattel itself or to 
the demised premises by the removal, had any bearing on the right of the tenant to remove it, 
except in so far as it threw light upon the question of the intention with which the tenant 
affixed the chattel to the demised premises.” 

New Zealand Government Property Corp v H M & S Ltd [1982] QB 1145 a tenant occupied 
premises under a lease. Although this case involved a dispute about a market rent where rent 
was determined on the basis that the lease had ended, the tenant had vacated and removed any 
tenant's fixtures, it was held on appeal that at common law a tenant had a right to remove 
tenant's fixtures from demised premises so long as he was in possession as a tenant. Dunn L.J. 
summarised the matter: 

“If a tenant surrenders his lease and vacates the premises without removing the tenant’s 
fixtures, then he is held to have abandoned them. But if he surrenders his lease, either 
expressly or by operation of law, and remains in possession under a new lease, it is a question 
of construction of the instrument of surrender whether or not he has also given up his right to 
remove his fixtures. If nothing is said, then the common law rule applies, and he retains his 
right to remove the fixtures so long as he is in possession as a tenant.” 

May v Ceedive Pty Limited [2006] NSWCA 369: May claimed to be a protected tenant of part 
of land known as the Pottery with a cottage on it (protected tenants tend to pay lower rents and 
have statutory rights in addition to what is normal) – he bought the lease for the ‘house and 
outbuildings ‘ in 1969 – no intention to own interest in the land. Ceedive purchased the land in 
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1999 and raised rent – May didn’t pay. At trial – the judge found that the houses were chattels 
and hence not prescribed premises under the protected tenancies Act. Santow JA gave leading 
judgment on appeal. 

“the intention which determines the question whether an object has, in law, become affixed to 
the land, or, to use the paraphrase emphasised in Elitestone Ltd v Morris [1997] ; at 690-1, 
693, become part and parcel of the land by affixation is at least predominantly, “the objective 
intention of the person who brings the object on to the land and affixes it there”. That 
question is determined according to rules of law; Reid v Smith. 

If an item is affixed to land to any extent (other than merely resting by its own weight), it is 
presumed, though the presumption is rebuttable, to be a fixture. The burden of proof lies on 
those who assert that such an object so resting is not a fixture. Clearly enough the house in 
question does not rest on its own weight but is affixed to the land. The picture of the house 
(Blue, 163) and the valuation report of Mr Begg earlier referred to make it clear enough that 
not only is the house affixed to the land but its removal is not equivalent to putting a portable 
house on the back of a truck and removing it elsewhere. It is a reasonable inference which I 
draw that its removal would involve significant destruction of the house if not its total 
destruction. As Lord Lloyd said in Elitestone Ltd v Morris (supra) at 692-3:  

“A house which is constructed in such a way so as to be removable, whether as a 
unit, or in sections, may well remain a chattel, even though it is connected 
temporarily to mains services such as water and electricity. But a house which is 
constructed in such a way that it cannot be removed at all, save by destruction, 
cannot have been intended to remain as a chattel.” 

There was never for example, any agreement that the house could be dealt with separately 
from the underlease, or even that it could be severed. This is quite apart from the likely 
physical impossibility of doing so other than as building materials. 

73 One important factor pointing strongly in favour of the house being a fixture is the fact that 
all the evidence points to the house being affixed with the intent that it remain in position 
permanently or for an indefinite or substantial period, in this case from at least since 1910. 
No predecessor to Mr May purported to sever or remove it, nor has Mr May. There is 
certainly no suggestion that the house was intended to remain in position only for some 
temporary purpose such as a mining operation that had long ceased; clearly the houses have 
remained whether for mining purposes or otherwise for their continued occupation on the 
Pottery Estate. The house thus satisfied the test enunciated by Sir Frederick Jordan in 
Australian Provisional Assurance Co Ltd v Coroneo [1938] at 712-13, quoted below.  

“If a thing has been securely fixed, and in particular if it has been so fixed that it cannot be 
detached without substantial injury to the thing itself or to that to which it is attached, this 
supplies strong but not necessarily conclusive evidence that a permanent fixing was intended. 
On the other hand, the fact that the fixing is very slight helps to support an inference that it 
was not intended to be permanent.” 

74 If one were instead to look, as more recent authority suggests, at all the surrounding 
circumstances (see for example N H Dunn Pty Ltd v L M Ericsson Pty Ltd at 9246 per Glass 
JA and more recently NAB v Blacker and not simply the degree of annexation to the realty and 
the function served by that annexation, the circumstances here in their totality do not rebut the 
presumption in favour of the house being a fixture. On the contrary, the circumstances 
indicate fairly clearly that the house is affixed to the land.  
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TYPES OF LEGAL ESTATE 

LEGAL ESTATE 

 

FREEHOLD    LESS THAN FREEHOLD 
  fee simple  leases (leasehold) 
  fee tail  easements 
  life estate  Profits a Prendre  
  future interests – reversions  Restrictive Covenants 
  future interests – remainders  Mortgages 
 

FREEHOLD ESTATE 

FEE SIMPLE 
 Closest to absolute ownership. “Simple” means can pass to any heir. Allowed to pass property 

through a will if not primogeniture (passes to eldest son). 

 Absolute interest. 

 Determinable interest; where the occasion of some event will cause the fee simple to revert 
Eg. To X and his heirs so long as St Paul’s Cathedral shall stand. 

 a possible or latent reverter interest: words used “while”, “during”, “so long as”, “ until” 

 Conditional – a subsequent condition on the devise which states that the occurrence of some event 
will allow the grantor to take back the interest eg “to X and his heirs on the condition that the 
property is not used to sell liquor” – only exercised by right of entry. Words used “on the 
condition”, “but if”, “provided that”. 

FEE TAIL (DON’T REALLY EXIST ANYMORE) 
 A disposition that would last only while the heirs of that person would last – if they died out the 

interest would revert back to the heir of the original owner – way of keeping land in the family and 
restraining any disposition. 

 Tail male – male descendents specified // Tail female – female descendents 

 Special tail – the descendants of a particular wife 

LIFE ESTATE 
 Granted to a person for life. For the life of another – “to A for the life of B” or where A has a life 

interest (“to A for life”) and A alienates that interest during his life time. In either case when the 
life tenant died the interest terminated. 

 To A for life: “A” is the life tenant. “life” is the life estate. Once A dies the land goes back to the 
Estate – “reversion”. Thus 2 estates are created; the life estate and the reversion. The fee simple is 
split. The “merger” is when they merge back together. 

 To A for life then to B. A is the life tenant, B is the remainderman who gets the remainder in fee 
simple. 

 To A for life then to B on the condition B gets married: [To A for life] is a vested interest, meaning 
it is a definite interest. [On the condition B gets married] is a contingent interest, meaning there is 
uncertainty. 
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FUTURE INTERESTS 
 Already apparent that estates allow in to be granted for the future - “to A for life and then to B in 

fee simple”. Here B’s estate is a future estate as it doesn’t come into being until the death of A. 

 Reversions – a grant of an estate in possession which returns to the grantor eg X grants and life 
estate to Z hence X is the reversioner. 

 Remainders - a grant of a future interest to some one who did not have a previous interest – eg to 
W for life and then to Y in fee simple – Y is the “remainderman” or “remainder”. 

VESTED & CONTINGENT INTERESTS 
 The rules concerning future interests require the interest to vest or “fructify” by a certain time. If it 

does not then the interest will fail. 

 An interest vests when the identity of the interest holder is ascertained and when there is no 
condition precedent other than the normal determination of prior estates. 

 To A for life and then to B in fee simple - Vested 

 To A for life remainder to B in fee simple if B attains 25 years - Not vested. Why?  B’s interest is 
contingent unless he has already achieved the age of 25 when the clause was written – that is the 
fact that he must be 25 is a contingency which must be satisfied for the property to vest in him. 
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NATIVE TITLE 

HISTORY & BACKGROUND CASELAW 

To conquer a place: The native law remains. 
To settle a place: Laws are brought over. 
Cession:  Agreement by treaty between indigenous people & conqueror. 

Colonial Australia was treated as being settled as it was considered to be terra nullius, or unoccupied. 
But was it? No recognition of Aboriginal land rights, Law or customs. 

• R v Ballard or Barrett [1829]: Charge of murder of one native by another. Forbes CJ - I 
believe it has been the practice of the Courts of this country, since the Colony was settled, 
never to interfere with or enter into the quarrels that have taken place between or amongst 
the natives themselves.  This I look to as matter of history, for I believe no instance is to be 
found on record in which the acts of conduct of the aborigines amongst themselves have been 
submitted to the consideration of our Courts of Justice.  It has been the policy of the Judges, 
& I assume of the Government, in like manner with other Colonies, not to enter into or 
interfere with any cause of dispute or quarrel between the aboriginal natives.  In all 
transactions between the British Settlers & the natives, the laws of the mother country have 
been carried into execution.  Aggressions by British subjects, upon the natives, as well as 
those committed by the latter upon the former, have been punished by the laws of England 
where the execution of those laws have been found practicable.  This has been found 
expedient for the mutual protection of both sorts of people; but I am not aware that British 
laws have been applied to the aboriginal natives in transactions solely between themselves, 
whether of contract, tort, or crime.  Indeed it appears to me that it is a wise principle to 
abstain in this Colony. The accused was released. 

• R v Boatman or Jackass and Bulleye (1832): Sheep stealing. But before a person of this 
description can be tried in this court it must be made to appear that he understands what is 
passing & is sensible of the liability he incurs; for if he does not understand what is passing 
he must be regarded as a person deaf & dumb, or a lunatic.  In other words he must be a 
reasonable & responsible being.  Rex vBinge Mhulto[6 ] Vol. 9. P. 100; but if he be a 
reasonable being, & understand the nature of his present responsibility [p. 12] then, I hold, 
as at present advised, that he is liable to the Britis [sic] law.  His anomalous position as a 
savage native of a country which has become the territory of the British Crown, disentitles 
him[7 ] to the privileges of a foreigner, of being tried by a jury half English & half foreigners, 
even if the Act for the administration of justice in this country would authorize us in adopting 
a course of trial for which we have no machinery.  Where should we find the materials for 
such a jury? Found guilty but released becuase they didn’t understand their wrongdoing 

• R v Murrell and Bummaree (1836): Murrell charged with murdering Jabbingee. NSW 
unoccupied as a nation. “1st although it be granted that the aboriginal natives of New Holland 
are entitled to be regarded by Civilized nations as a free and independent people, and are 
entitled to the possession of those rights which as such are valuable to them, yet the various 
tribes had not attained at the first settlement of the English people amongst them to such a 
position in point of numbers and civilization, and to such a form of Government and laws, as 
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to be entitled to be recognized as so many sovereign states governed by laws of their own” 
English law applied. 

• R v Bonjon (1998): Bonjon charged with murdering Yammowing. Willis: To elucidate so far 
as I am able the point for decision, I will first briefly trace the history of this colony and of the 
settlement of this district, at the same time remarking on the character which has been given 
of the Aborigines; and in the second place, state so much of the acknowledged law of nations 
and the manner it has been acted upon with regard to Aborigines, as seems to me to bear on 
the subject, adding a few notices of the manner in which uncivilized tribes have been treated 
with in other British Colonies, and the steps taken in Colonies where English law was in 
force.  I will premise that the policy, or impolicy of an existing system can avail nothing in the 
present instance.  I am here as a Judge to declare the right, and not to have recourse to the 
expedient.  I can never permit the end to justify any undue means for its 
accomplishment.  This may be policy and wisdom in a statesman, but it is little less than 
treason in a Judge. Bon Jon was ordered to stand trial but Willis J reserved the issue of 
jurisdiction. He was later released without trial. Dowling CJ  was very critical of the decision 
because he believed that Murrell had decided these issues. 

• Attorney General v Brown (1847): Challenge by coal miner of ownership in the Crown. 
Absolute title in the Crown from 1788 and passing reference to the fact that aboriginal title 
would be inconsistent with the Crown’s ownership. Privy Council says NSW not occupied. 

• Cooper v Stuart (1889): reservation of Crown right to take land for public purposes. Argued 
to be offensive to rule against perpetuities. Privy Council: NSW was a “…tract of territory 
practically unoccupied, without settled inhabitants or settled law, at the time it was peacefully 
annexed to the British dominions…” 

• Milirrpum v Nabalco PL (1971): First land rights action. Blackburn held that common law 
could not recognise indigenous proprietary rights derived from traditional law & custom. 
Blackburn applied Cooper v Stuart which approved AG v Brown to the effect that the Crown, 
on acquiring sovereignty acquired with it ownership of the land annexed to the exclusion of 
all indigenous rights. (Butt [25.03] pg 974). Aboriginal law practically non existent or 
uncivilised that English law couldn’t recognise thus Aust terra nullius. 

• Mabo (No 1) & (No 2): No 1 was interlocutory: preliminary issue concerning validity of a 
declaratory Act by the Queensland government to extinguish the title of the Murray islanders 
which was held to be in breach of the Racial Discrimination Act. No 2 was instituted 1982 
and decided 1992. Original jurisdiction of the High Court to find whether common law of 
Australia recognised native title. Yes it did. 

Terra nullius found to not be a common law principle but of international law. The true 
common law principle is that of the law of settlements and Australia is regarded as such a 
territory. All judges agreed that Australia was settled, despite the fact of prior occupation of 
Aboriginal people, hence the real issue was the relevance of terra nullius to Australian law – 
settlement is not a bar itself to recognizing native title – sovereignty could not be questioned. 

Sovereignty - The sovereignty of Australia was not challenged in the proceedings – indeed it 
could not be so challenged by an Australian municipal court. The original sovereignty of the 
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native Australians was not discussed. There was recognition that Aborigines had settled law 
(hence that aspect of terra nullius was rejected). 

What is native title? The conquering or the settlement of as colony does not automatically 
extinguish the rights of the original inhabitants to land. Traditional Aboriginal occupancy of 
and connection with the land by a people, in accord with a system of laws and customs. 
Content of rights determined by those laws and customs – includes rights to fish hunt and 
gather (usufructory rights) – but is varied by particular laws and customs – can evolve over 
time. Inalienable (except in accordance with the traditional laws and customs)– can be 
surrendered to Crown. 

How do you prove native title? Existence of identifiable group. Traditional connection with 
or occupation of land under laws and customs – spiritual more than occupation – special and 
exclusive ( 4 judges) – Toohey various interests. Substantial maintenance of connection - 
physical occupation not necessary  

How is it extinguished? Crown did not take an absolute title but a radical title, which gave 
sovereignty but not ownership – native title is a burden. Radical title grants power to 
extinguish without consent  - clear and plain intention to extinguish – freehold, leasehold 
extinguishes – pastoral leases? No duty to pay compensation (3:3 split in majority and 
Dawson J also in favour of no compensation) – nt not accorded full respect. Constitution S 
51(xxi)? – Only Deane and Gaudron JJ 

How then can native title be protected? Racial Discrimination Act – immunity from 
wrongful deprivation. 

NATIVE TITLE ACT 1993 

Categorises acts – past acts after RDA and before NTA –  

• A – extinguish native title – grant of freehold, commerical lease, public works 
• B – extinguish to inconsistency – not A acts or mining leases – not a commercial lease 
• C – non-extinguishment – mining leases 
• D – any act not A,B,C  - easements licenses and permits – non extinguishment 

Compensation on just terms for extinguishment 

• Future acts – passing legislation after 1 July 1993 or the doing of some other act after 1 
January 1994 – Permissible future acts – treat the same – compensation payable for 
extinguishment 

• Right to negotiate concerning future acts of government – agreements accepted by NTT and 
registered with FC 

Wik & Thayorre People’s Case (1996): Issue concerned the effect of pastorals leases (not happy to 
give exclusive possession of land but happy to let graze) on land claimed by two clan groups – 
question of extinguishment. Wik peoples: pastoral leases do not confer exclusive possession - are 
statutory creatures and must be interpreted as such – no language of extinguishment – look to the facts 
of the grant. 

Decision 4:3 in favour of the Wik and Thayorre. 
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• Statutory Interpretation  - clear and unambiguous language – majority said that language of 
statute and practical exercise of the lease the key 

• History of Pastoral Leases – sui generis statutory land holdings – not leasehold tenures and as 
such no automatic right to exclusive possession 

Extinguishment – Majority said that no clear intention in words of grant mean that no extinguishment 
– Toohey, Gaudron and Gummow JJ specific focus on exercise of rights and conflict with actual 
Aboriginal custom – Kirby J only the grant itself. 

Radical Title and reversion – even if the grant did not extinguish did the reversion back to the Crown 
extinguish? – Brennan CJ no way doctrine of estates says that a reversion gets fill beneficial interest 
hence extinguish – majority said look to the statute – too much to automatically presume that doctrine 
of estates applies 

Since Wik: 
• Yanner v Eaton [1999] HCA 53 – native title includes the right to hunt fauna including 

crocodiles for food and ceremony. The native title protection overrules State law prohibiting 
hunting because of s 109 conflict 

•  Commonwealth v Yarmirr (the Croker Island case)  - native title rights over the sea exist but 
limited to traditional uses  

• Western Australia v Ward [2002] HCA 28 – evidence of native title 
• Wilson v Anderson [2002] HCA 29 – no native title in NSW Western lands division 
• Yorta Yorta Peoples – occupation but not substantial connection 

 


