
 

TOPIC 1 - UNINCORPORATED NON-PROFIT ASSOCIATIONS 
 
(1) Nature of unincorporated non-profit associations 

• Issues wit lack of recognition as legal entity; lack of contractual capacity and liability of members.   
• Covers those associations where a group of people meet who have some special interest in 

common and want to associate together but not for a profit for some object or purpose in 
common (eg sporting, religious, unions, political).  Little formality required to form one.  

• Wise v Perpetual Trustee Co Ltd [1903] held as far as ordinary members are concerned, liability 
is usually limited to the amount of their subscription or entrance fee required.  However, other 
cases have held that if the rules are found to be legally binding and the members have agreed 
to accept greater liability, then members will be bound to this increased liability. 

• Bacon v Pianta (1966) held gift to the Communist Party for its “sole benefit and use” failed, as a 
gift to an unincorporated association is only valid if it operates as one to the individual 
members at the time of the bequest.  However, if it is a gift in trust “for the benefit of both 
present and future members, it may well fail as not vesting within the perpetuity period and as  
the gift in question was a non charitable purpose trust, which are not allowed 

• Kibby v Santiniketan Park Association Inc – held if the association has assets, they belong, 
subject to the rules, to the members for the time being.  Here at the date of transfer there was 
no unincorporated association in existence, so failed.  

o Per Mandie J — A name or the existence of a written constitution governing the 
existence of some form of contract between the members is not an essential 
characteristic of an association, but would go a long way towards satisfying the need 
for some degree of organisation and for the satisfactory identification of members. 
Likewise, the existence of office-bearers, a committee and a bank account are 
relevant. The absence of all these features makes it unlikely, but not impossible, that 
an association has been formed or is being carried on. 

 
Two things are distinctive which cause problems: 
 
1. Has no legal entity –how do you sue it, how does it sue and how does it enter contracts?   
It has not capacity to enter into a binding contract.  Any contract purportedly made on behalf of 
such an association will have to be made with all its members or with an agent or trustee acting 
within authority on behalf of the members or the committee members to be enforceable. 

o Freeman v McManus [1958] - held generally members are not liable for contracts made 
on their behalf by committee members, as had a large and fluctuating membership and its 
members had no proprietary interests.  Position is different re committee members. 

o Bradley Egg Farm v Clifford [1943] 2– the poultry association gave advice to farmer which 
was negligent and farmer’s poultry died – who could he sue?  Held  

§ cannot sue association as it is not a legal entity or members, as there liability is 
limited to their amounts paid.   

§ can sue committee members if they take on the role of the organisation, in which 
case they have personal liability, since the committee members are personally 
responsible for debts incurred in the name of the association and for any torts 
committed for which a duty of care is owed. 

§ the “employer” who the farmer sued was the committee members and to sue for 
negligence had to sue them, but society itself could not be sued as it didn’t exist. 

§ usually is an indemnity clause in the constitution to deal with Bradley stating com 
members are personally liable but indemnified, but only good if the assoc has 
funds to indemnify the member otherwise has to use own funds. 

§ You look at who stands behind the association and business men who accept the 
office of executive council are regarded as pledging their own credit.  However, 
cases below show it is not this simple, where the contract is intended to last or for 
which performance is intended to take place beyond their term of office. 

o Carlton Cricket and Social Club v Joseph [1970]– re agreement between uninc not for 
profit and another company, where club had purported to agree with company to lease 
land for 21 years.  New committee did not like the property and preferred another.  
Company sought injunction and specific performance of first agreement.   

§ Issue is who you can bring the action against. Court looked at the agreement as 
company argued should be able to sue the comm members who executed the 
agreement.   However, the agreement was purportedly executed on behalf of the 
association so was invalid as it cannot enter an agreement.  Held 
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§ Distinction between this and Bradleys, since in Bradley, it was a one only event as 
the committee would remain the same committee. 

§ In this case it was not conceivable that the committee members would remain 
liable for 21 years, as committee changed annually so not enforceable. 

§ CF is that in Bradley they were seeking damages, but in this is specific perf (i.e. 
ongoing commitment rather than one off). 

o Peckham v Moore [1975] - P engaged to play with Canterbury club for 3 years for 1970, 
71 and 72.  Agreement made by 1970 committee but it changed annually.  P played all 3 
years but in 72 was injured and tried to bring workers comp claim - which committee does 
he sue, as tried to sue club and 70 Comm that entered contract but failed - Held 

§ Should sue 72 Com, as they were the employer at the time effectively.   
§ Court created fiction of how 1970 contract applies - said the 70 com entered into 

the contract which was that P would offer himself each year to the new com, so if 
he offered to the 72 com, these were his employers as put him on the pay roll.   

§ BUT if accept this fiction, who is liable for compo if the com does not take his 
offer? Held it will be the original com who signed the contract.  This means that 
the original com can be liable for something another com has done.   

§ V hard to reconcile with Carlton v Joseph – only real difference is length of 
contract and one was for personal and another for property. 

  
2. If are rules or constitution, generally they are not binding  so if a member has a 

complaint then no recourse 
o Cameron v Hogan (1934) = key case.  Vic branch of labour party expelled H from party.  H 

brought action that comm was acting contrary to rule so const had been and were acting 
in excess of powers, so decision was incorrect and should be reversed – HC held 

§ Generally rules of const were not enforceable, as presumed not to be legally 
binding so H had no standing as no contract to point to which had been breached. 

§ There are exceptions to this (see 5 cases below re 5 exceptions), but the 
inference is any rules/const are not binding so cannot due upon them for breach. 

§ In this const was nothing which said it was binding – therefore if want to show it is 
binding need to find such a term that it is binding or has contractual force (Plenty) 

o (1) Plenty v Seventh Day Adventist Church of Port Pirie [2003]  -  exception where a 
clear indication exists that the rules of the association are legally binding and that 
there has been a breach - church sued Mr and Mrs P for breach of church rules and 
expel them from church.  Mr & Mrs brought an action that this was contrary to the rules.  
Church argued Cameron applied and they had no standing.  Appealed to Fed Court – held 

§ Looking at the terms of the const it said member should not instigate litigation 
except where church not provided adequate settlement processes or not within 
the authority of the church…………..but the church should in preference to 
litigating matters in a secular court make every effort to resolve internally.   

§ although litigation was clearly discouraged in the const, it was an option, so the 
const was enforceable since it nevertheless appeared to recognise a limited right 
of recourse to the courts, if only as a last resort.  Jacobs J said this was a “clear 
and positive indication that members contemplated the creation of legal relations.’ 

§ Mr & Mrs P could then bring an action that rules were breached. 
o Redhead Grange Incorporated v Davidson [2002] held constitution was drafted so as to 

create legal relations between the proprietor members and the plaintiff. 
o (2) Rendall-Short v Grier [1980] - exception re property of the assoc and disputed 

property rights– assoc had as its 2 objects to (i) promote knowledge of sympathetic 
understanding of autistic children and (ii) assist the parents in their upbringing.  Rules said 
all the income and assets were only to be applied to those objects exclusively.  Dispute as 
tried to transfer assets to a new company which was doing exactly the same thing.   
Argued members complaining against this had no standing because of Cameron.   

§ Held Cameron true, but does not apply to property as the court will always 
intervene - here the members had a ‘proprietary right’ in insisting that committee 
of management apply income and property of the association for its objects. 

o (3) Nagle v Fielden [1966] exception re interference with right to work - plaintiff had 
trained horses for years but was required to have licence to continue but she was denied 
this, she said as she was female as her junior male colleague had been granted one 
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§ Issue denial by comm members of a “right’ to work in a chosen field, which was 
void due to public policy.  Defence argued that there needed to be a contractual 
relationship and, as there was no such relationship, she could not succeed – held  

§ Cameron doesn’t apply to a right to work, since many uninc assoc have ability to 
decide whether someone works.  Reason is as dealing with someone’s livelihood. 

• Lord Denning said with a normal social club they can refuse to admit 
someone, but here considering an assoc which exercises a virtual 
monopoly in an important field of human activity.  By refusing a licence, it 
can put a man out of business.  That is a great power and  cannot make 
such a decision without hearing her. Nor can it refuse a licence in their 
uncontrolled discretion.  If they reject arbitrarily or capriciously the court 
can intervene despite the fact he may not be able to show a contract or 
tort, s therefore may be able to get a declaration or injunction. 

o Lee v The Showman’s Guild of Great Britain [1952] - L was expelled from the Showmen’s 
Guild after refusing to respect the outcome of a dispute over place at a fairground.  Held 
Lee should not have been expelled, because the Committee had acted outside the rules 
of the union as this prevented him from earning a living and so granted an injunction. 

o (4) Tutty v Buckley (1971)–  exception re enforceability of unreasonable restraint of 
trade, as if there is Cameron will not apply and court will intervene.  From Tutty, but this 
approach (i) involves an examination of whether the rules amount to a restraint of trade 
and (ii) then determination of whether this is an unreasonable restraint of trade.  HC held  

§ in the circumstances of professional football, the rules had contractual force so 
could intervene, but this issue was irrelevant where there was an unreasonable 
restraint of trade since: 

• (i) doctrine of restraint of trade applies to empl generally not specific trade  
• (ii) rules which prevented a player even if not contractually binding were a 

fetter on the right of a player to seek and engage in employment  
• (iii) doctrine not limited to contract, so don’t need to show binding contract  
• (iv) rules went further than required to reasonably protect interests of club 

so were unreasonable and was distinguished from Cameron’s as an 
unreasonable restraint of trade amounts to a breach of public  policy. 

o  (4) exception re public policy justifying judicial intervention in the circumstances – 
Harbottle Brown & Co v Halstead [1968] - clause in const tried to oust jurisdiction of  court 
to determine disputes -  held committee could not take this right away from the plaintiffs. 

 
(2) Court’s intervention in internal management – see above but also 

Mitchell v Royal New South Wales Canine Council Ltd [2001] – re disciplinary proceedings 
against member as  member fined by committee for misconduct,  held member denied natural 
justice so decision of committee declared void. 

 
(3) Liability in tort 
 The liability of members re tortious acts is determined by general principles of law. 

o Smith v Yarnold [1969]– S was injured due to stand collapse at race meeting run by club.  S 
sued committee in tort (occupiers’ liability) and contract (purchase of ticket) – issue was 
whether committee was proper party to sue – held 

o the committee was liable as occupiers of the premises based on Bradley but the 
reasons for this liability to strangers in contract or tort do not depend on a logical 
basis, since the executive are the businessmen who accept the office and so appear 
to be the persons whom the law must regard as pledging their own credit. 

o Hrybynyuk v Mazur [2004] – member injured in building work for club and sued the president 
on basis that he owed him a duty of care re the work which he asked him to assist with.  Held  

o although there was a duty of care, there had been no breach  
o generally a member does not owe a duty of care to other members if that is the only 

relationship between them and membership of the committee was not sufficient to 
displace this principle.   

o for a duty to exist between members, it needs to be established on ordinary principles 
of negligence that a duty of care is owned in the circumstances – this was found here 
but held no breach as defect causing injury was not known or discoverable.  
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TOPIC 2 - INCORPORATED NON-PROFIT ASSOCIATIONS 
See highlighted sections in act for below - PRINT AND ALSO CORPS AND PARTNERSHIP ACT 
 
(1) Overview and stated objects of Associations Incorporation Act 2009 (NSW)  
• An association once registered becomes incorporated and is given legal entity status as a body 

corporate, so many of the difficulties of an unincorporated assoc no longer apply, as will be able to 
enter into contracts and bear responsibility for its acts, acquire property and sue/be sued. 

• Management issues are also addressed by the legislation, but are obligations imposed too.  
• It has the following basic features on incorporation: 

o Conferral of legal capacity and powers of a natural person on it 
o Conferral of limited liability on members and committee members 
o The need to have the association’s name on documents 
o The ability of those dealing with it to make certain assumptions 
o The need to have “incorop” as part of its names 
o The ability to change its name and constitution. 

• Associations Incorporation Act 2009, ss 3 – 5 
o S3 covers the object of the act 
o S4 contains the definitions. 
o S5 has defn of pecuniary gain and s40 says cannot conduct affairs to make pec gain for 

members 
 
(2) Registration of incorporated non-profit associations ss 6 – 9, 15 – 18 
• S6 sets outs how an Incorp assoc is formed – can be either from existing uninc or new, but if new 

should follow the Office of Fair Trading Steps at p103 too 
• S7 sets out how the Director General determines an application for registration. 
• S8 says it becomes a body corporate on registration (ie a legal entity) and then schedule 2 deals 

with how its rights and obligations are taken on by it. 
• S9 deals with registrable corps becoming Incorp assocs. 
• 15 – 18 deals with how it chooses its name, unacceptable names and how it reserves its name 

and how a decision is made on application for reservation of name, 
 

(3) Features of incorporated non-profit associations ss 19 – 27 and Schedule 1 
• S19(1) is key as it means it has a legal identity so can sue/be sued and means the association’s 

legal capacity is not affected by the fact that its interests would not be served by doing something. 
• S20 means a const can limit the powers of the assoc but an act is not invalid merely because it is 

in breach of a power (s20(1)) or because it is contrary or beyond the stated objects S20(2)  
• S24 assumptions make it much easier for a third party to establish relations with it and becomes 

 even easier when look at s23.  Only defence is 23(4). 
• The const is recorded in its public register and s25 means can adopt the model const in Schedule 

1 or an amended version, but if const fails to address issue, the terms of the model const apply. 
• S26(1) eliminates Cameron’s case, as states the const binds the assoc and its members to the 

same extent as if it were a contract between them under which they each agree to its provisions. 
• 26(2) eliminates cases which deal with comm members being responsible unless fall foul of some 

other section of the Act  
• Const may be altered by its members passing a special resolution (as defined by s39 – ordinary in 

s38), but the change must be consistent with the Act and rest of the const.  The assoc must also 
apply for registration of the changes within 28 days of the SR. The application must be in the 
approved form, include a copy of SR and fee and change only effective one registered 

 
(4) Management of incorporated non-profit associations ss 28 – 41 
• Note once you apply for registration under the Act, you are incorporated but with these benefits 

 come requirements under the Act. 
• S31 covers disclosure, but what constitutes “sufficient disclosure” is prescribed by the Act since 

s31(2) says what is deemed to be sufficient. 
• Part 5 Div 1 deals with financial reporting requirements which can be costly and onerious but also 

differs depending on whether assoc is tier 1 or tier 2 
o Tier 1 association has gross receipts of $250k or current assets of at least $500k – Reg 7 

of the Associations Incorps Regs 2010 
o Tier 2 assoc means gross receipts less than $250k or assets less than $500k 
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(5) External administration - emphasis on offences relating to incurring of debts or fraudulent conduct 
 
• S54 Administrator appointed to involuntary wind up (s63) by the Commissioner but if voluntary the 

association chooses.  Administrator then usually becomes the liquidator  
• ss 67 – 71 deal with insolvent trading and winding up to make com members personally liable to 

creditors in certain circumstances, so they don’t automatically escape liability once incorporated.    
• S67(3) purports to give defn of insolvency but is controversy as dependent on execution of a jment 

not being satisfied (“only if”), since can with a co establish that a co is insolvent when it cannot pay 
its debts.  Some cases go with this only if, but better view is that this is not the only way to 
establish insolvency since why would the division apply to insolvent assocs or assocs being 
wound up?  Therefore is only a deeming provision to find insolvency but not the only option. 

o Note offence under the Act covers fine and also imprisonment so are criminal sanctions. 
• S68 – issue though re (1) what is a debt – is a guarantee or indemnity a debt?  Cases are have 

contradictory test and same applies to corps (2) what are reasonable grounds for believing is or 
likely to become insolvent  (3) what is insolvency and when does it happen – is it when its 
liabilities exceed assets (corps cases suggest this isn’t the test when co is able to get access to 
any other means or able to pay debts when become payable or if creditors prepared to agree 
longer terms and (4) what does expect and grounds mean? See co law lectures. 

• These sections are meant to hurt the comm members to stop them trading insolvently. 
• S70 is complex but means SC can find someone liable to insolvent trading or fraud and make any 

orders to ensure they will pay the creditor or person affected. 
 
(6) Relevance of Corporations Legislation  

 ss 95 – 97 – means certain provisions (as modified) of the Corporations Leg can be applied to 
Incorp assocs but only to the extent specified in these sections otherwise s95 says it will not. 



 
 
 
 

5 

TOPIC 3 – THE LAW OF PARTNERSHIP  
 
(1) Definition 
• Partnership Act, s 1 (see below), and note also Corporations Act 2001, s 115 
• S115 imposes limits on the numbers of partners – if more than 20 must be incorporated 
 
(2) Determining when a partnership exists 

 
(a) Elements of a partnership 

Partnership Act, s 1  
• S1 ‘Partnership is the relation which exists between persons carrying on a business in 

common with a view of profit’ 
• ‘Person’: Includes corporations (not just human). 
• ‘Relation’: courts don’t necessarily look at title/agreement given to arrangement. Instead look 

at substance, as may call it something other than  partnership.  
• So what does the court make of what you call the business? It does have some value, but it 

is not determinative. Just because you call it a JV it does not mean that it is. 
• 3 elements to s1 (aa) carrying on a business (ab) in common (ac) with view to a profit 

 
(aa) The carrying on of a business 

• early case law said that that means you need some sort of repetition – but HC in Canny 
Gabriel Castle Advertising v Volume Sales (Finances) Pty Ltd (1974) said that JV re rock 
concert was one event and two parties got together for a one night event and were carrying 
on a business; therefore whilst ordinarily we think of carrying on a business as being 
repetition of activities, it can be one event situations as well.  Held it was not necessary for 
their to be a partnership agreement but following factors showed it did: 

o Sharing of profits  - JV agreement said profits were to be shared equally between 2 
parties and were to participate equally re making decisions and eventhough one 
party was a lender does not also mean it can’t also be a partner; 

o Policy decisions made equally 
o At least attempt to share the assets of the JV 

• United Dominions Corporation v Brian (1985)– three parties (1) SPL (2) UDC and (3) B were 
parties to a JV to build home units and sell.  Land was owned by SPL and $ came from UDC 
and B knew how.  Parties came to an agreement in principle but before anything was 
executed UDC lent SDL a loan without B knowing, part of which included a collaterisation 
clause, which said any $ that came from use of the land would go to pay UDC.  JV was 
successful but SDL went into liq and due to collat cl UDC asserted it was entitled to all the 
proceeds.  B argued were in partnership despite JV so was (1) fid relationship (2) due to this 
UDC was not entitled in priority to B to the proceeds. HC held 

o Rel between participants in JV was that of a partnership and the limitation of a 
partnership to a only one JV did not prevent a fid rel arising 

o Fid rel existed between prospective partners before expressly signed 
o UDC acted in breach of fid duty not to act in pref to itself so could not have priority  
o JV agreement had sharing of profits, unanimous decision making and said property of 

JV was to be held in trust for all three of them, so court found partnership which had 
consequence for who got profits. 

• Above cases mean does not matter if state there is no partnership as will look at factors. 
 
(ab) By persons in common 

• ‘In Common’: must have a mutual relationship. 
• Lang v James Morrison and Co Ltd (1911)– issue whether business being carried in common 

– question was whether one party was acting as an agent for the other 2 individuals, since 
partners are agents for each other.  Held not as 

o Had separate books, acnts, accountants and other 2 never accessed bank ac 
o Other 2 had no involvement in the head business  

 
(ac) With a view to a profit 

• ‘View of profit’: you must be sharing profit, otherwise it is an association. 
• Only need to seek to make a profit doesn’t matter if don’t actually make one. 
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(b) ss 2, 4 provide rules to assist in determining the existence of a partnership:  
S2 Rules for determining existence of a partnership   
The rules in the Partnership Act are not set in concrete, but are useful indicators of whether a 
partnership exists.  However, the court will consider all the circumstances in order to arrive at the true 
substance of the agreement between the parties. 
• Stekel v Ellice [1973] – the intention of the parties will be paramount notwithstanding the parties’ 

stated description of their relationship, as this description is not conclusive.  Held relationship and 
conduct satisfied the defn of partnership in the act and fact there was no sharing of profits did not 
mean this negatived other evidence of partnership. 

• Keith Spicer Ltd v Mansell [1970] held  2 partners who had agreed to go into partnership together 
did not engage in the partnership merely by way of their preparatory steps, as they had by virtue 
of carrying out these preparatory steps been carrying out a business with a view to a profit. 

• Therefore there is no hard and fast test to find out if there is a partnership; must weight the factors 
for and against a partnership. BUT following sections help 

• 2(1)(1) Joint tenancy, tenancy in common, joint property, or part ownership does not of 
itself create a partnership as to anything so held or owned, whether the tenants or owners 
do or do not share any profits made by the use thereof. 

o Means joint ownership does not necessarily indicate a partnership (e.g. when there was no 
strata title prior to 1960s, people owned properties as TinC). 

• 2(1)(2) The sharing of gross returns does not of itself create a partnership  
o E.g. Leases between Westfield and larger retailers where the retailer pays a % of gross 

turnover as rent. This is not a partnership. 
o Cribb v Korn (1911)re s2(1)(2) -  2 blocks of land– 1 owned by C and other by R- agreement 

re use of each other’s land said only said shared gross returns not profits or losses.  K 
worked on R’s land, was injured and sued arguing both were in partnership.  Held 

§ if agreement only establishes right to share in gross returns and nothing more, 
there is no partnership. 

• 2(1)(3) The receipt by a person of a share of the profits of a business is prima facie 
evidence that the person is a partner in the business. 

o Sharing of profits is evidence of partnership (profits=share in expenses and losses). If you 
are not sharing profit then it is likely to be an association. 

o Beckingham v The Port Jackson and Manly Steamship Co (1957)– syndicate decided to 
renovate submarine for public display.  Entered into agreement re use of wharf with Manly 
Steamship Co for a fee and steamship co said  

§ would get 40% of admission fee  
§ profits to be shared 60/40 in favour of syndicate 
§ work would be organised by co but paid for by syndicate 
§ steamship was syndicate’s agent 
§ submarine remained property of syndicate 
§ syndicate indemnified co  

Was accident where submarine sank due to actions of co when being towed and 
syndicate argued were in partnership so co liable .   
Held not as the partnership asset (the submarine) was not being shared so 
sharing of profit is prima facie evidence of partnership but ownership displaced by 
this despite other factors indicating more of a partnership. 

• The above 3 rules are the general rules, but the Act also provides 5 cases where the 
presumption does not arise, case no 4 of which relates to the advance of money by way of a 
loan and categorising their relationships – following cases gave different results re the effect of the 
parties’ characterisation of their relationship: 

o Re Megevand; Ex Parte Delhasse (1878)- M wanted to set up business; didn’t have much 
money, so he went to D  who was willing to lend subject to percentage of the profit and 
being able to protect the investment (ability to inspect books (unusual for lender, more 
akin to a co-owner), have quarterly accounts and if loan drops by more than 50% he could 
call in (v unusual as meant could end business rather than just sue for jment debt); D 
sued as a silent partner when the business fails but said were not partners  

o Held: Was a partnership, as D had lots of influence in what happened in the partnership and 
had the ability to dissolve the partnership.  Held if there is any example of a partnership, 
then this is it, as it had everything involving mutual concern and combined risk and does 
not matter what you call it. 
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o CF Badeley v Consolidated Bank (1888) - similar case, but different conditions on the loan, 
as there was no ability to shut down the business, only to take over the business (just as a 
bank can appoint a receiver);  - distinguished from Megevand as: 

o Held: was a genuine security to ensure repayment of debt plus interest so not a partnership   
S4 re meaning of the term “firm” – ie partners collectively 
 

(3) Relationship of partners to outsiders 
 
(a) In contract (contract harder than tort due to wording of s5) 
• s 9 means all partners are liable for debts of partnership - each partner has unlimited liability to 

third parties for acts made by one or more of them, although internal liability sharing may occur. 
However, if act was not made by a partner the others cannot be held liable. 

• BUT note s 5, as s9 does not dilute s5 Each partner in the firm is able to bind the firm with their 
actions. It is a principal and agent relationship. Agent works for the benefit of the principle; agent 
owes duties to the principal; partnership is a special kind of agency relationship, as partners are 
both principal and agent so when one signs a contract all of the other partners are bound. 

• S5 requires an analysis of the following elements: 
(i) Partners' actions are within the type of business carried on by the firm 
• Ie is the transaction of a kind which that business carries on? 
• Polkinghorne v Holland (1934)– re firm of 3 partners and Mrs P came in to firm to see one for 

advice re an investment.  The partner knew of the investment as he was part of it and did not 
reveal it was flawed.  She made the investment and suffered loss and sued the 3 partners for 
fraud.  These 2 innocent ones argued can’t sue them as came in for financial not legal advice 
so cannot satisfy step (i) – HC held 

• It is true that solicitors do not give advice re investments 
• But is part of solicitors work to give advice re how to find things out re the 

investment so all of the partners were liable in this transaction.   
(ii) Partners' actions must be carried out in the “usual way” 
• “Usual way” is decided by the court depending on what is usual in the circs, so that each is 

differently and must be looked at objectively  
• Goldberg v Jenkins– partner went to get loan but interest rate was 60% - is this getting a 

business in usual way? Getting loan normal, but is it done in the usual way, as if not it should 
be sign that partner does not have authority?  On market could have got 10% rate, so lender 
should have known this partner did not have authority as actions not done in usual way. 

• Mercantile Credit v Garrod [1962]– two partners and in the agreement they were both 
prohibited from selling cars.  Despite this one sold a car which he did not own.  

§ Held  P could get damages as from their point of view sale was in the usual way 
carried on by persons trading as garage, as he had sold other cars this way 
before- ie even though was a prohibition against such transactions, partnership 
was liable as txn was of a kind usually entered into by firms in the same industry. 

(iii) Knowledge of third parties is relevant 
• If get (i) and (ii) partner is binding the partnership unless  

§ partner has in fact no authority to enter into such transaction AND 
§ person dealing with knows they have no authority OR does not know or believe 

that the partner is a partner. 
• Construction Engineering (Aust v Hexyl (1985) – re partnership re prop dev – agreement said 

H was to enter into construction agreements in its own name (i.e. not part of partnership)  – H 
entered into such an agreement and was breach.  Contractor sued both partners arguing 
were in partnership but held defence applied so was not a partnership due to  

§ (1)clause in contract so had no authority and  
§ (2) third party had no idea that H was a partner or that were in partnership when 

entered contract – so knowledge is assessed at the time you enter the contract. 
• Test = whether the third party knew or believed was dealing with a partner (i.e. whether know 

person is in partnership), but surrounding circumstances can reveal they could not possibly 
have known that the party was in partnership and so were lying when they said they knew. 

• Also note ss 6 – 9 (p47-48), and meaning of actual authority and ostensible authority 
§ s6 covers partners bound by acts done on behalf of firm. 
§ s7 covers partners using the credit of the firm for private purposes. 
§ s8 covers notice of agreement that a firm will not be bound by the act of a partner 
§ s9 covers debts and obligations  


