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PART 1: 

Week 1 

 

Class (a) - An Introduction to Professionalism. The Importance of 

Ethics in Legal Education and Practice. 

 

 NB: consult most recent legislation + rules (textbook outdated) 

 Should be very familiar with the Solicitors’ Rules and Barristers’ Rules and decisions of courts 

relevant to duties and obligations as a lawyer 

 

Overview 

 

 Professional conduct refers to the manner in which legal practitioners deal with their 

professional and legal obligations 

 Legal practitioners are required to comply w/ the law that governs lawyering as well as 

professional, or ethical, obligations associated w/ the responsibilities 

- Legal practitioners = people who have a recognised university qualification in law, practical 

legal training experience, have been admitted to the legal profession, have a practising 

certificate 

 The combination of legislation, rules, formal ethics statements and common law, in addition to 

non-positive conceptions of ‘doing the right thing’ comprise the ‘ethical code of conduct’ for 
legal practitioners 

 NB: 

- Australian lawyer = a person who is admitted to practice by the Supreme Court of a state or 

territory 

- Australian legal practitioner = a person who is an Australian lawyer who holds a current 

practising certificate issued by an appropriate regulatory authority 

- Solicitor = general practitioner of the law (although many of them specialise) 

 Do not wear wigs or robes at any time 

 May practise as sole practitioners or practise in association with, and be employed 

by, other solicitors (forming partnerships and firms) 

- Barrister = experts in courtroom advocacy 

 Wear special wigs and robes in most courts 

 Are prohibited by the Barristers’ Rules from practising in partnership w/ another 
person, or as an employee 

 



6 

 

Regulation of the legal profession 

 

 Law of lawyering = duties arising from law of contract, tort, equity, legislation, practice rules 

- Primary legislation governing the professional conduct of legal practitioners in NSW is the 

Legal Profession Uniform Law 2015 

- Subordinate legislation = Solicitors’ Rules; Barristers’ Rules 

- Common law 

- Disciplinary tribunals (i.e. NCAT) 

- Law of contract (service obligations) 

- Tort (duty to exercise reasonable care) 

- Equity (fiduciary r/ship) 

 

Legal Profession Uniform Law 

 

Chapter 2 – Threshold requirements for legal practice 

 

Part 2.1 – Unqualified Legal Practice 

Sec 9 – Objectives  

(a) to ensure, in the interests of the administration of justice, that legal work is carried out only by 

those who are properly qualified to do so; and 

(b) to protect clients of law practices by ensuring that persons carrying out legal work are entitled 

to do so 

 

Sec 10 – Prohibition on engaging in legal practice by unqualified entities 

(1) An entity must not engage in legal practice in this jurisdiction, unless it is a qualified entity. 

 Penalty: 250 penalty units or imprisonment for 2 years, or both. 

(2) An entity is not entitled to recover any amount, and must repay any amount received, in respect 

of anything the entity did in contravention of subsection (1). Any amount so received may be 

recovered as a debt by the person who paid it. 

(3) Subsection (1) does not apply to an entity or class of entities declared by the Uniform Rules to 

be exempt from the operation of subsection (1), but only to the extent (if any) specified in the 

declaration. 

 

Sec 11 - Prohibition on advertisements or representations by or about unqualified entities 

(1) An entity must not advertise or represent, or do anything that states or implies, that it is 

entitled to engage in legal practice, unless it is a qualified entity. 

 Penalty: 250 penalty units. 

(2) A director, partner, officer, employee or agent of an entity must not advertise or represent, or 

do anything that states or implies, that the entity is entitled to engage in legal practice, unless 

the entity is a qualified entity. 
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 Penalty: 50 penalty unit 

 

Sec 12 - Entitlement of certain persons to use certain titles, and presumptions with respect to other 

persons 

(1) Titles - This section applies to the following titles- 

(a) lawyer, legal practitioner, barrister, solicitor, attorney, counsel or proctor; 

(b) Senior Counsel, Queen’s Counsel, King’s Counsel, Her Majesty’s Counsel or His Majesty’s 
Counsel; 

(c) any other title specified in the Uniform Rules for the purposes of this section 

(2) Entitlement to take or use title A person is entitled by force of this section to take or use a title 

to which this section applies if- 

(a) the person is of a class authorised by the Uniform Rules for the purposes of this section to 

take or use that title; and 

(b) where the Uniform Rules so provide-the person does so in circumstances, or in 

accordance with restrictions, specified in the Uniform Rules for the purposes of this 

section 

(3) Presumption of representation of entitlement of person - The taking or use of a title to which 

this section applies by a person gives rise to a rebuttable presumption (for the purposes of 

section 11(1)) that the person represented that he or she is entitled to engage in legal practice. 

(4) Presumption of representation of entitlement of entity - The taking or use of a title to which this 

section applies by a person in connection with an entity, of which the person is a partner, 

director, officer, employee or agent, gives rise to a rebuttable presumption (for the purposes of 

section 11(2)) that the person represented that the entity is entitled to engage in legal practice. 

 

Sec 13 – Protection of lay associates 

A lay associate of a law practice does not contravene a provision of this Law or the Uniform Rules 

merely because of any of the following- 

(a) he or she receives any fee, gain or reward for business of the law practice that is the business 

of an Australian legal practitioner; 

(b) he or she holds out, advertises or represents himself or herself as a lay associate of the law 

practice where its business includes the provision of legal services; 

(c) he or she shares with any other person the receipts, revenue or other income of the law 

practice where its business is the business of an Australian legal practitioner- 

unless the provision expressly applies to lay associates of law practice 

 

Sec 14 - Functions of local regulatory authority with respect to offence 

The designated local regulatory authority may -  

(a) take any steps that in its opinion may be necessary or proper for or with respect to the 

investigation of any question as to conduct by any entity (whether or not an Australian 

lawyer) that is, or may be, a contravention of a provision of this Part; and 
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(b) institute prosecutions and other proceedings for the contravention of a provision of this Part 

by any entity (whether or not an Australian lawyer) 

 

Part 2.2. – Admission to the Australian Legal Profession 

 

Chapter 3 – Legal Practice 

 Australian legal practitioners: practising certificates 

 Foreign lawyers: registration 

 Variation, suspension or cancellation 

 Appeal or review about certificates 

 Community legal services 

 Disqualification 

 

 

Ethics in general 

 

 Ethics is the process by which we place value upon daily action; the matter by which we 

determine right and wrong 

 Lawyering involves decision-making, and ethics encompasses the reasoned positions we take 

when making difficult decisions 

 

Introduction to the course 

 

 This course encourages you to reflect on your own values, ethics, emotions and morality – what 

does being a lawyer mean to you? What type of lawyer do you want to be? 

 Critically analyse and reflect on the law of lawyering (legislation, conduct rules and other 

materials that make up the body of rules pertaining to ethical conduct); how the profession is 

likely to change 

- As a lawyer, you have the opportunity to make a difference – in the sense of how you can 

change the profession 

 Think about lawyering in its broader social, political and economic context 

 Consider challenges to legal professionalism/ethics in current marketplace 

 

Why is legal ethics important in legal education? 

 

 How and when legal ethics is taught is contentious 

 Kirby J, ‘Legal Professional Ethics in Times of Change’: raises issues re the changing nature of the 

legal profession 
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- Justice Kirby highlights that the teaching of ethics or professional responsibility at law school 

is a contentious issue and how and when law students are exposed to these issues is 

important. The culture of your law school and the extent to which and manner in which you 

are exposed to ethical issues in the course of your degree arguably will impact on your 

notion of legal professionalism. 

- Also raises questions about whether ethical behaviour can be imposed on a professional 

group or is ethical behaviour an individual choice.  

 

Aims of this first topic  

 

 Explore notions of and core dimensions of legal professionalism 

 Explore constructs and influences that shape legal professionalism 

 Consider changed understandings and perceptions of law as a profession 

 Consider what factors might challenge a lawyer’s professionalism 

 

Key questions and issues 

 

1. Consider the purposes served by professionalism 

- It is important to have a professional status because of the nature of the work done by 

lawyers 

- Recognition as a lawyer who has been admitted to practise demonstrates that you have 

attained a body of knowledge that you can use and apply in ways that other community 

members cannot 

- There is an ethical dimension to having that knowledge and using it 

2. What does, or should, it mean to be a legal professional? 

- Knowledge – frames our professionalism 

- Mechanisms for accountability 

 Codes of conduct and legal obligations that bind lawyers in performing our 

work/servicing our clients 

 Being an ‘officer of the court’  owing duties to clients, other lawyers, the 

community, but owing a paramount duty to the court and the 

administration of justice 

 Means that people and the court are entitled to trust us 

 Ramifications – e.g. being disbarred, fined 

 Bar Association and Law Society of NSW 

- Character requirements 

 Can’t be admitted to practise law unless you are a ‘fit and proper person’; must 
remain a fit and proper person in order to renew practising certificate 

 Suitability (character-based) and eligibility (educational) requirements 
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3. How have perceptions of legal professionalism changed? 

- Kirby (1996) says that never before has there been such high expectations of lawyers, but 

are we able to meet those expectations? 

4. What factors challenge legal professionalism? 

- Commitment to altruistic service? 

 Notions of public service echo through ethical statements, yet lawyers are often 

focused on making money 

 Has the marketplace meant that the ideal of public service is no longer core in legal 

professionalism? 

 i.e. no requirement to undertake pro bono service 

 Does it make sense to assume a single code of conduct for a heterogeneous 

profession? 

 

Public perception of lawyers 

 

 Disparity between what lawyers are and the way we are perceived by the broader community  

 Empirical research shows that the more contact people have with lawyers, the less respect they 

have for them 

 Issue of poor communication and access to justice reflected in many complaints made by the 

general public 

- Communication skills not typically taught at law school 

 

What values do we aspire to as a profession? 

 

 Consider the values articulated in the Statement of Ethics (NSW Law Society 2009) and 

Professional Conduct Rules: 

- Integrity 

- Honesty 

- Fidelity 

 To the administration of justice and to their clients 

- High standards of competence 

 Must represent client’s competently  
 Lawyers are required to keep abreast of the law in their field of practice 

- Impartiality/independence  

 Commitment to and respect for the rule of law and to enhancing the capacity of law 

and legal institutions 

- Altruism  

 Commitment to ensuring equal access to justice for all persons and to providing 

legal services to those who cannot afford to pay for them 
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 Pro bono work; community legal centres 

 Disparity b/w the values aspired to be lawyers/how we see ourselves and how we are perceived 

by others 

 

New South Wales Law Society's Statement of Ethics 2009 

 

The true profession of law is based on an ideal of honourable service. 

 

 We acknowledge the role of our profession in serving our community in the administration of 

justice. We recognise that the law should protect the rights and freedoms of members of 

society. We understand that we are responsible to our community to observe high standards 

of conduct and behaviour when we perform our duties to the courts, our clients and our 

fellow practitioners. 

 

 Our conduct and behaviour should reflect the character we aspire to have as a profession. 

 

 This means that as individuals engaged in the profession and as a profession: 

- We primarily serve the interests of justice. 

- We act competently and diligently in the service of our clients. 

- We advance our clients' interests above our own. 

- We act confidentially and in the protection of all client information. 

- We act together for the mutual benefit of our profession. 

- We avoid any conflict of interest and duties. 

- We observe strictly our duty to the Court of which we are officers to ensure the proper 

and efficient administration of justice. 

- We seek to maintain the highest standards of integrity, honesty and fairness in all our 

dealings. 

- We charge fairly for our work. 

 

 

Legal Profession Uniform Conduct (Barristers) Rules 
 

Introduction 

 

Rule 3 - Objects 

The object of these Rules is to ensure that barristers: 

(a) act in accordance with the general principles of professional conduct, 

(b) act independently, 

(c) recognise and discharge their obligations in relation to the administration of justice, and 

(d) provide services of the highest standard unaffected by personal interest 
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Rule 4 - Principles 

These Rules are made in the belief that: 

(a) barristers owe their paramount duty to the administration of justice, 

(b) barristers must maintain high standards of professional conduct, 

(c) barristers as specialist advocates in the administration of justice, must act honestly, fairly, 

skilfully, bravely and with competence and diligence, 

(d) barristers owe duties to the courts, to their clients and to their barrister and solicitor 

colleagues, 

(e) barristers should exercise their forensic judgments and give their advice independently and 

for the proper administration of justice, notwithstanding any contrary desires of their clients, 

and 

(f) the provision of advocates for those who need legal representation is better secured if there 

is a Bar whose members: 

(i) must accept briefs to appear regardless of their personal beliefs, 

(ii) must not refuse briefs to appear except on proper professional grounds, and 

(iii) compete as specialist advocates with each other and with other legal practitioners as 

widely and as often as practicable 

 

Rule 7 - Other standards 

These Rules are not intended to be a complete or detailed code of conduct for barristers. Other 

standards for, requirements of and sanctions on the conduct of barristers are found in the inherent 

disciplinary jurisdiction of the Supreme Court, the legislation regulating the legal profession and in the 

general law (including the law relating to contempt of court). 

 

Advocacy rules 

 

Rule 8 – General 

A barrister must not engage in conduct which is: 

(a) dishonest or otherwise discreditable to a barrister, 

(b) prejudicial to the administration of justice, or 

(c) likely to diminish public confidence in the legal profession or the administration of justice or 

otherwise bring the legal profession into disrepute 

 

Rule 9 – Another vocation 

A barrister must not engage in another vocation which: 

(a) is liable to adversely affect the reputation of the legal profession or the barrister’s own 
reputation, 

(b) is likely to impair or conflict with the barrister’s duties to clients, or 

(c) prejudices a barrister’s ability to attend properly to the interests of the barrister’s clients 
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Rule 10 – Use of a professional qualification 

A barrister must not use or permit the use of the professional qualification as a barrister for the 

advancement of any other occupation or activity in which he or she is directly or indirectly engaged, 

or for private advantage, unless that use is usual or reasonable in the circumstances. 

 

Rule 11 – The work of a barrister 

Barristers’ work consists of: 
(a) appearing as an advocate, 

(b) preparing to appear as an advocate, 

(c) negotiating for a client with an opponent to compromise a case, 

(d) representing a client in a mediation or arbitration or other method of alternative dispute 

resolution, 

(e) giving legal advice, 

(f) preparing or advising on documents to be used by a client or by others in relation to the 

client’s case or other affairs, 
(g) carrying out work properly incidental to the kinds of work referred to in (a)–(f), and 

(h) such other work as is from time to time commonly carried out by barristers 

 

Rule 12 

A barrister must be a sole practitioner, and must not: 

(a) practise in partnership with any person, 

(b) practise as the employer of any legal practitioner who acts as a legal practitioner in the course 

of that employment, 

(c) practise as the employee of any person, 

(d) be a director of an incorporated legal practice, or 

(e) practise by or through an unincorporated legal practice 

 

Rule 13 

A barrister must not, subject to rules 14 and 15: 

(a) act as a person’s general agent or attorney in that person’s business or dealings with others, 
(b) conduct correspondence in the barrister’s name on behalf of any person otherwise than with 

the opponent, 

(c) place herself or himself at risk of becoming a witness, by investigating facts for the purposes 

of appearing as an advocate or giving legal advice, otherwise than by: 

(i) conferring with the client, the instructing solicitor, prospective witnesses or experts, 

(ii) examining documents provided by the instructing solicitor or the client, as the case 

may be, or produced to the court, 

(iii) viewing a place or things by arrangement with the instructing solicitor or the client, or 

(iv) library research, 
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(d) act as a person’s only representative in dealings with any court, otherwise than when actually 
appearing as an advocate, 

(e) be the address for service of any document or accept service of any document, 

(f) commence proceedings or file (other than file in court) or serve any process of any court, 

(g) conduct the conveyance of any property for any other person, 

(h) administer any trust estate or fund for any other person, 

(i) obtain probate or letters of administration for any other person, 

(j) incorporate companies or provide shelf companies for any other person, 

(k) prepare or lodge returns for any other person, unless the barrister is registered or accredited 

to do so under the applicable taxation legislation, or 

(l) hold, invest or disburse any funds for any other person 

 

Rule 14 

A barrister does not breach rule 13 by doing any of the matters referred to in that rule, without fee 

and as a private person not as a barrister or legal practitioner. 

 

Rule 15 

A barrister does not breach rule 13 (a), (h) or (l) if the barrister becomes such an agent, is appointed 

so to act or becomes responsible for such funds as a private person and not as a barrister or legal 

practitioner. 

 

Rule 16 

A barrister who is asked by any person to do work or engage in conduct which is not barristers’ work, 
or which appears likely to require work to be done which is not barristers’ work, must promptly 
inform that person: 

(a) of the effect of rules 11, 12, and 13 as they relevantly apply in the circumstances, and 

(b) that, if it be the case, solicitors are capable of providing those services to that person 

 

Rule 17 – Cab-rank principle 

A barrister must accept a brief from a solicitor to appear before a court in a field in which the 

barrister practises or professes to practise if: 

(a) the brief is within the barrister’s capacity, skill and experience, 

(b) the barrister would be available to work as a barrister when the brief would require the 

barrister to appear or to prepare, and the barrister is not already committed to other 

professional or personal engagements which may, as a real possibility, prevent the barrister 

from being able to advance a client’s interests to the best of the barrister’s skill and diligence, 
(c) the fee offered on the brief is acceptable to the barrister, and 

(d) the barrister is not obliged or permitted to refuse the brief under rule 101, 103, 104 or 105 

 

Rule 18 
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A barrister must not set the level of an acceptable fee, for the purposes of rule 17 (c), higher than the 

barrister would otherwise set if the barrister were willing to accept the brief, with the intent that the 

solicitor may be deterred from continuing to offer the brief to the barrister 

 

Rule 19 

A barrister must not require that any other particular legal practitioner be instructed or briefed so as 

in any way to impose that requirement as a condition of the barrister accepting any brief or 

instructions 

 

Rule 20 

A barrister must not make or have any arrangement with any person in connection with any aspect of 

the barrister’s practice which imposes any obligation on the barrister of such a kind as may prevent 

the barrister from: 

(a) accepting any brief to appear for reasons other than those provided by the exceptions to the 

cab-rank principle in rule 101, 103, 104 or 105, or 

(b) competing with any other legal practitioner for the work offered by any brief for reasons 

other than those referred to in rule 101, 103, 104 or 105 

 

 

Legal Profession Uniform Law Australian Solicitors’ Conduct Rules 
 

Part 1 - Preliminary rules 

 

Rule 3 - Objective 

 3.1 The objective of these Rules is to assist solicitors to act ethically and in accordance with the 

principles of professional conduct established by the common law and these Rules 

 

Part 2- Operational rules 

 

Rule 1 - Application and interpretation 

 These Rules apply as the Legal Profession Conduct Rules under the Legal Profession Uniform 

Law to solicitors and Australian-registered foreign lawyers acting in the manner of a solicitor. 

 The definitions that apply in these Rules are set out in the glossary 

 

Rule 2 - Purpose and effect of the Rules 

 2.1  The purpose of these Rules is to assist solicitors to act ethically and in accordance with the 

principles of professional conduct established by the common law and these Rules 

 2.2  In considering whether a solicitor has engaged in unsatisfactory professional conduct or 

professional misconduct, the Rules apply in addition to the common law 
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 2.3  A breach of these Rules is capable of constituting unsatisfactory professional conduct or 

professional misconduct, and may give rise to disciplinary action by the relevant regulatory 

authority, but cannot be enforced by a third party 

 

Rule 3 - Paramount duty to the court and the administration of justice 

 3.1  A solicitor’s duty to the court and the administration of justice is paramount and prevails to 

the extent of inconsistency with any other duty 

 

Rule 4 - Other fundamental ethical duties 

 4.1  A solicitor must also: 

- 4.1.1  act in the best interests of a client in any matter in which the solicitor represents 

the client, 

- 4.1.2  be honest and courteous in all dealings in the course of legal practice, 

- 4.1.3  deliver legal services competently, diligently and as promptly as reasonably 

possible, 

- 4.1.4  avoid any compromise to their integrity and professional independence, and 

- 4.1.5  comply with these Rules and the law 

 

Rule 5 - Dishonest and disreputable conduct 

 5.1  A solicitor must not engage in conduct, in the course of practice or otherwise, which 

demonstrates that the solicitor is not a fit and proper person to practise law, or which is likely to 

a material degree to: 

- 5.1.1  be prejudicial to, or diminish the public confidence in, the administration of justice, 

or 

- 5.1.2  bring the profession into disrepute 

 

Rule 6 - Undertakings 

 6.1  A solicitor who has given an undertaking in the course of legal practice must honour that 

undertaking and ensure the timely and effective performance of the undertaking, unless 

released by the recipient or by a court of competent jurisdiction 

 6.2  A solicitor must not seek from another solicitor, or that solicitor’s employee, associate, or 
agent, undertakings in respect of a matter, that would require the co-operation of a third 

party who is not party to the undertaking. 

 

Advocacy and litigation 

 

Rule 17 - Independence—avoidance of personal bias 

 17.1  A solicitor representing a client in a matter that is before the court must not act as the 

mere mouthpiece of the client or of the instructing solicitor (if any) and must exercise the 
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forensic judgments called for during the case independently, after the appropriate consideration 

of the client’s and the instructing solicitor’s instructions where applicable. 
 17.2  A solicitor will not have breached the solicitor’s duty to the client, and will not have failed 

to give appropriate consideration to the client’s or the instructing solicitor’s instructions, simply 
by choosing, contrary to those instructions, to exercise the forensic judgments called for during 

the case so as to: 

- 17.2.1  confine any hearing to those issues which the solicitor believes to be the real 

issues, 

- 17.2.2  present the client’s case as quickly and simply as may be consistent with its 
robust advancement, or 

- 17.2.3  inform the court of any persuasive authority against the client’s case 

 17.3  A solicitor must not make submissions or express views to a court on any material 

evidence or issue in the case in terms which convey or appear to convey the solicitor’s personal 
opinion on the merits of that evidence or issue 

 17.4  A solicitor must not become the surety for the client’s bail 
 

Relations with other persons 

 

Rule 30 – Another solicitor’s or other person’s error 

 30.1  A solicitor must not take unfair advantage of the obvious error of another solicitor or other 

person, if to do so would obtain for a client a benefit which has no supportable foundation in 

law or fact 

 

 

Ethical dilemmas 

 

 One of the challenges for lawyers is how to deal with situations in which we are confronted by 

conflicting duties, or conflicts of interests 

 Another is where the reality is likely to be a broadly unethical result for a client or third party no 

matter what the practitioner does 

 

Case study – Logan case: what happens when there is a conflict of duties? 

 

 US case - Alton Logan accused of killing security guard in McDonalds; three eyewitnesses 

testified he was at home during the time of the murder 

- Two attorneys knew this all along but he was convicted by a jury. Logan spent half his life 

(26 years) in prison. 
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- Attorneys knew the truth because one of their clients (Wilson) confessed to being 

responsible for this crime; legally, they had to keep his secret (attorney-client 

confidentiality) 

- Logan sentenced to life imprisonment; so the attorneys remained silent 

- Only came forward with the information when the real killer died. Logan eventually 

released. 

 Conflict b/w duty to client and duty to the court/administration of justice 

 

Class (b) - Access to Justice. The Structure/Framework of the 

Profession and the Legal Services Market. 

 

Ethics and lawyering 

 

 Ethics is about the duties and responsibilities of lawyers; these duties arise from the ‘law of 
lawyering’  

- Professional standards of conduct set by various Law Societies and Bar Associations 

provide minimum standards of conduct 

 Ethics also about professional judgment – considering/weighing up conflicting values and norms 

of legal profession w/ general values 

 Approaches to ethical decision-making reflected in current professional practice rules: 

1. Adversarial advocacy/dominant approach 

 Lawyer puts his/her client’s interest above all else (within the limits of the law) 
2. Moderated adversarial advocacy/responsible lawyering approach 

 Lawyers behave as officers of the court as well as client advocates; also owe a duty to 

the administration of justice 

 Professional conduct rules were designed with litigation processes in mind. A growing number 

of legal scholars and ethicists have suggested that different roles and different kinds of practice 

require different ethical standards. 

- E.g. for lawyers representing parties in negotiation, mediation, arbitration 

 

Nelson and Nielsen article: “Cops, Counsel and Entrepreneurs: Constructing the Role of Inside Counsel 
in Large Corporations” 

 

 Analysis of interviews with lawyers are employed in major business corporations (“inside 
counsel”) suggested that the lawyers played three ideal typical roles: 

1. Cops – those who saw their role as narrowly legal 

 Only a small proportion of the study’s sample adhered to the role of the ‘cop’ within 
their organisation 
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2. Counsel – those who spoke of mixing legal and business advice 

 Half the lawyers interviewed fell into the counsel category 

3. Entrepreneurs – those who emphasised entrepreneurial or profit-generating uses of law 

 There were twice as many lawyers who met the definition of the entrepreneurial role 

than those who were adhered to the role of the ‘cop’ 
 Inside counsel, like their business peers, are under intense pressure to meet business objectives 

 Danger of acting too much like a cop is that individuals in the organisation will not go to lawyers 

when they need help executing a deal – they go elsewhere or operate in the dark w/o lawyers 

 The lawyer’s role is reduced to informing business executives about the legal risks associated w/ 
different actions 

 In a sense, all the lawyer roles identified blend legal and business objectives 

 The blending of law and business makes it sometimes difficult for one to establish who is making 

final decisions regarding business matters 

 

Examination of the structure/framework of the profession and the legal services market 

 

Core attributes of being a legal professional 

 

 Recognised as having special skills/knowledge 

 Traditional recognition that lawyers service the community/further the public good/overarching 

duty to the administration of justice 

 Autonomy that lawyers have in regulating ourselves 

 

What factors are challenging lawyers’ professionalism today? 

 

 Economic pressures  

- E.g. pressure to get clients; close deals 

 Technology  

- Access of the general public to legal information; eroding the role of the lawyer as a 

specialist 

- Also greater access of information to lawyers themselves means there is more to wade 

through. Tension b/w productivity and quality. 

- Confidentiality issues – easy to store personal information; easy to outsource confidential 

information electronically 

- Competency issues – importance of keeping abreast of technology 

- Automation – greater use of templates/standard form documents.  

- Nature of practice – delivery of advice through new channels; e.g. websites 

- Changes to lawyer-client r/ships – e.g. expectation to stay in constant contact 

 Legal education  
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- Proliferation of law schools = more lawyers; increased competition in the marketplace 

- Result is lowering costs of services in order to complete. But how low can we go? What are 

the ethical implications of this (i.e. reducing quality)? 

 Cost agreements  

- E.g. ‘no win, no fee’ arrangements 

- Is this advantageous for the community and our clients? – i.e. increase in access to justice 

 Conflicts of interests 

- E.g. conflicting interests for in-house lawyers in corporations, government etc. 

 Access to services, resources, clients 

 Winning the case 

- Fundamental to our duty to the administration of justice is consideration of the (limited) 

resources of the courts. Duty to sift out cases that have no prospect of winning (i.e. due to 

absence of a legal right that can be vindicated in the legal system). 

 Identity 

 Transnational character of legal practice 

 

The legal profession – what are the pillars that structure our profession? 

 

 Hierarchy 

- Judges/magistrates 

- Barristers 

- Solicitors 

 NB: legislation fuses the professions of solicitors and barristers 

 Sec 16 Legal Profession Uniform Law: admission as a ‘lawyer’. Individuals then elect to 
practice as a barrister, or as a solicitor and barrister. 

 Practising certificates 

- Required to practise as a barrister 

 Professional associations 

- Representative bodies 

- Also involved regulation of our profession 

 Process of admission 

 Education 

- Mandatory continuing legal education (have to complete a certain number of hours of 

legal education in order to keep/renew practising certificate) 

 Regulatory framework 

- Admission Board (NSW); Admission Committee (national level) 

- Professional conduct rules 

- Legislation 

- Courts  decisions 
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- Office of Legal Services Commissioner  responsible for managing complaints 

- Professional Conduct Committees (w/in Bar Association and Law Society)  decision-

making re complaints; laypersons included in the committees 

- Standing Committee  made up of NSW and Victorian A-Gs; responsible for overseeing 

the implementation of the uniform conduct law (national level) 

- Commissioner of Legal Services Regulation  (national level) 

- Legal Services Council (national level) 

 Role of the community 

 Geographical and jurisdictional considerations 

- E.g. criminal law different b/w states 

- Concentration of legal practice in cities as opposed to rural/regional areas 

 Different settings for practice 

- E.g. defence lawyer v prosecutor 

 Different types of law 

- Criminal law, family law, property law etc. 

 

Reforms that have impacted the structure of the legal profession 

 

 Loss of monopolies in certain areas – e.g. conveyancing 

 Fusion of profession – barristers/solicitors: s 16 Legal Profession Uniform Law  

- NB: barristers are specialists and hold themselves out as being a specialist as opposed to 

solicitors who can do everything in court but doesn’t have the specialist training 

 Direct access to clients – rr 21-22 Legal Profession Uniform Conduct (Barristers) Rules 2015 

- NB: barristers have to inform client of potential detriments of not consulting a solicitor 

 Two counsel rule abolished 

- No limitation on who sits at the Bar table in court 

 Two-thirds rule abolished 

- Used to be a requirement that a junior solicitor was paid two-thirds of the fees of a senior 

barrister 

 Advertising restrictions lifted: r 36 Legal Profession Uniform Law Australian Solicitors’ Conduct 
Rules, s 11 Legal Profession Uniform Law 

- NB: can’t advertise in relation to criminal and family law proceedings 

 New fee arrangements: e.g. s 181 & 182 Legal Profession Uniform Law  

 New firm structures 

- MDP: s 103 Legal Profession Uniform Law 

- ILPs and ULPs: Legal Profession Uniform General Rules 

 

Legal Profession Uniform Law 

Chapter 2 – see above 
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Chapter 3 – see above 

 

Chapter 5 – Dispute Resolution and Professional Discipline 

 Complaints 

 Consumer mattes – cost disputes 

 Disciplinary matters: determination by local regulator authority; role of designated tribunal 

 Compensation orders 

 Duties of local regulation  

 

Chapter 8 – Regulatory Authorities 

 

 

Legal Profession Uniform Conduct (Barristers) Rules 2015 
 

Introduction 

 

Rule 5 - Interpretation 

The Interpretation of Legislation Act 1984 (Victoria) applies to the interpretation of these Rules. 

 

Rules 11-16 see above 

 

 

Solicitors’ Conduct Rules 2015 
 

Part 2 - Law practice management 

 

Rule 36 - Advertising 

 36.1  A solicitor or principal of a law practice must ensure that any advertising, marketing, or 

promotion in connection with the solicitor or law practice is not: 

- 36.1.1  false, 

- 36.1.2  misleading or deceptive or likely to mislead or deceive, 

- 36.1.3  offensive, or 

- 36.1.4  prohibited by law 

 36.2  A solicitor must not convey a false, misleading or deceptive impression of specialist 

expertise and must not advertise or authorise advertising in a manner that uses the words 

“accredited specialist” or a derivative of those words (including post-nominals), unless the 

solicitor is a specialist accredited by the relevant professional association 

 

Rule 37 - Supervision of legal services 
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 37.1  A solicitor with designated responsibility for a matter must exercise reasonable supervision 

over solicitors and all other employees engaged in the provision of the legal services for that 

matter 

 

Rule 38 - Returning judicial officers 

 38.1  A solicitor who is a former judicial officer must not appear in: 

(i) any court if the solicitor has been a member thereof or presided therein, or 

(ii)  any court from which appeals to any court of which the solicitor was formerly a member 

may be made or brought, 

for a period of two years after ceasing to hold that office unless permitted by the relevant court 

 

Rule 39 - Sharing premises 

 39.1  Where a solicitor or law practice shares an office with any other entity or business 

engaged in another calling, and a client is receiving services concurrently from both the law 

practice and the other entity, the solicitor, or law practice (as the case requires) must take all 

reasonable steps to ensure that the client is clearly informed about the nature and the terms of 

the services being provided to the client by the law practice, including (if applicable) that the 

services provided by the other entity are not provided by the law practice 

 

Rule 40 - Sharing receipts 

 40.1  A solicitor must not, in relation to the conduct of the solicitor’s practice, or the delivery of 
legal services, share, or enter into any arrangement for the sharing of, the receipts arising from 

the provision of legal services by the solicitor, with: 

- 40.1.1  any disqualified person, or 

- 40.1.2  any person found guilty of an indictable offence that involved dishonest conduct, 

whether or not a conviction was recorded 

 

Rule 41 - Mortgage financing and managed investments 

 41.1  A solicitor must not conduct a managed investment scheme or engage in mortgage 

financing as part of their law practice, except under a scheme administered by the relevant 

professional association and where no claim may be made against a fidelity fund 

 

Rule 42 - Anti-discrimination and harassment 

 42.1  A solicitor must not in the course of practice, engage in conduct which constitutes: 

- 42.1.1  discrimination, 

- 42.1.2  sexual harassment, or 

- 42.1.3  workplace bullying 

 

Rule 43 - Dealing with the regulatory authority 
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 43.1  Subject only to his or her duty to the client, a solicitor must be open and frank in his or her 

dealings with a regulatory authority 

 43.2  A solicitor must respond within a reasonable time and in any event within 14 days (or such 

extended time as the regulatory authority may allow) to any requirement of the regulatory 

authority for comments or information in relation to the solicitor’s conduct or professional 
behaviour in the course of the regulatory authority investigating conduct which may be 

unsatisfactory professional conduct or professional misconduct and in doing so the solicitor 

must furnish in writing a full and accurate account of his or her conduct in relation to the matter 

 

 

The size and profile of the legal profession 

 

 Law Council of Australia (2015) statistics: 

- 66 211 practising solicitors as of Oct 2014 

- Largest proportion of solicitors registered in NSW (41.6%) 

- Between 2011-2014, there has been a +12% increase in the total number of practising 

solicitors 

- Steady increase in the number of women in the legal profession 

 

Nature of complaints against lawyers 

 

 NSW OLSC received a total of 2505 written complaints in 2014-2015 

 Majority of matters resolved by OLSC informally –  OLSC staff encouraging practitioners to 

reduce or waive feeds, apologise, or improve their communication  

 Negligence (16%), communication (13.8%) and costs (10.9%), and other ethical matters (7%) 

remained the issues most complained out 

 Complaints concerned mattes in family law, wills and probate, civil, commercial/corporate law, 

and conveyancing 

 

Access to justice 

 

What is access to justice? What does it entail? 

 

 Access to justice is a fundamental right which makes other rights effective.  

 The formal conferral of a right is of no value unless adequate means exist to protect that right 

and to enforce corollary obligations. It is also an important aspect of the rule of law. 

 The significance of the courts also lies in the fact that decisions send messages to the 

community at large – at the fundamental level, the message which the courts send is that the 
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law will be enforced, and that a person who resists compliance w/ the law + violates the rights 

of others will have to comply w/ the orders of the court + pay the costs of litigation 

 Important to look at justice as a process (where ongoing access is necessary) 

 

Barriers to access 

 

 Knowledge/information 

- People not having access to information about their legal rights and subsequently not 

perceiving their problem as one for which it would be appropriate to seek a legal remedy 

 Cost 

- Of legal advice and representation 

- Expenses associated w/ using the courts (obtaining evidence, filing fees, daily hearing 

charges etc.) 

 Time/delay 

- Limitation periods inhibiting ability to access justice 

- The fact that litigation passes through a number of stages before reaching a full hearing 

 Invisible barriers 

- Impact on family/social circle of decision to seek justice 

 Cultural barriers 

- Different conceptions of the purpose/process of justice (e.g. notions of retributive justice) 

 Legal aid 

- Legal aid bodies generally provide some initial advice free of charge for a range of legal 

matters but scarcity of funds limits the availability of legal aid for court representation 

- Stringent means and merits tests – usually only the very poor who are assisted w/ legal 

representation, especially re criminal and family law matters 

 Self-represented litigants 

- Less likely to achieve successful outcomes 

 Adversarial culture 

- Problematic where one party is self-represented, or where both parties are represented, 

but one is wealthy or able to claim legal costs as a tax deduction, as they are more likely to 

be able to afford the services of a lawyer with specialist skills and expertise 

- Formality and procedural complexity of court proceedings can be alienating; contribute to 

cost and delay 

 

Groups more challenged in accessing justice 

 

 Difficulties in accessing the law are magnified for those who are physically, socially or 

economically disadvantaged and/or who have suffered inequality more generally at the hands of 

the law 
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 Examples: 

- Ethnic minorities who are disproportionately targeted by law enforcement agencies 

- Women and children in the private sphere who have suffered domestic/family violence 

- Men who have suffered sexual abuse; think that they will not be believed/supported 

 

Improving access to justice 

 

 Providing information and advice  increase levels of community education about the law so 

people realise when legal advice may be necessary, or when it is worth pursuing a claim 

 Reducing legal costs  e.g. small claims tribunals where no legal representation is permitted; 

self-help services  

 Contingency fees  lawyer agrees not to charge if the client loses (other than court fees and 

other expenses in some cases) but is allowed to charge more than their normal rate if the client 

is successful 

 Legal aid + legal services for the disadvantaged 

- Aboriginal and Torres Strait Islander Legal Services 

- Community legal centres 

 Legislation as a social justice strategy  re discrimination, rights to the review of administrative 

decisions etc. 

 Dispute resolution processes (ADR)  mediation, conciliation etc. 

 

Duty of lawyers to promote access to justice 

 

 Pro bono service is considered by some to be a key element of being a legal professional, but it 

is not mandatory – in no Australian jurisdiction do professional rules directly address the issue of 

pro bono work 

 NB: in NSW, lawyers are statutorily required to advise clients of reasonably available 

alternatives to the formal justice system in order to resolve or narrow the issue in dispute (Civil 

Procedure Act, s 18J(1)) 
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Week 2 

 

Class (a) - Regulation of the Legal Profession. Values, Ethics and 

Character in Lawyering. 

 

History of legal professionals 

 

 The legal structure in England has a great influence on Australia. The structural characteristics of 

the English profession: 

- Divided profession - i.e. inability to be a barrister and a solicitor at the same time. 

- Boundaries between different groups fixed by defined incompatibilities preventing the 

undertaking of specific tasks - i.e. prohibition of barristers undertaking commercial 

activities. 

- The exercise of strong control over its members by enforcing ethical standards - i.e. control 

of ethical behaviour by senior members and use of general, unexpressed standards 

 

Dal Pont: “Lawyers’ Professional Responsibility” 

 

Sources of lawyers’ professional responsibility 

 

 It has been judicially observed that it is in the public interest, and for the protection of the public, 

that the professional activities of lawyers be regulated and controlled more than any other 

profession or vocation 

 There are three principal sources of lawyer’s professional responsibility: 
1. General Law: governs most incidents of lawyers’ relationships with their clients, the court 

and third parties. This will also overlap with contractual duties, tort, equity and fiduciary 

obligations. 

 Between lawyer and client  trust dimension of law/client r/ship is core 

 Contract – duty of confidentiality 

 Tort – duty of care 

 Fiduciary law – retainers that can/not be accepted, disclosures that can/not 

be made, transactions that can/not be engaged in etc. 

 Between lawyer and third parties: torts, contract and equity 

 Between lawyer and the Court 

2. Statute: the legal profession legislation in each jurisdiction establishes bodies that govern 

and regulate the profession, prescribes disciplinary processes, and establishes the 

parameters of legal practice and duties owed by lawyers in legal practice to clients 
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 Legal Profession Uniform Law (NSW) and associated regulations – body of legislation 

that governs conduct of lawyers in NSW 

 Move towards a national uniform system of regulation of lawyers: 

 Vic and NSW in support; hesitation from other states 

 Risks of a national legal profession regime: 

 Different laws across states; having an umbrella system may 

negatively affect capacity to respond to local nuances/contexts 

 Needs of smaller states may be subsumed in favour of 

larger states  

 Will be difficult to get all states on board 

 Nature of practice – economic factors at play. Who benefits from a 

national profession? Larger law firms practising across states/multi-

nationally? 

 Larger national schemes slower to respond to change 

 Adds more regulators, structures and institutions in the 

framework 

 Legal costs – no guidance 

 Benefits: 

 Enables integrated delivery of legal services on an Australia-wide 

bass which is commensurate w/ existing and future market demand 

for legal services 

 Mobility of lawyers – national systems streamlines State and 

Territory regulation to allow lawyers to practise ‘seamlessly’ w/in 
Australia 

 Don’t have to worry about being registered in separate 
jurisdictions 

 Easier to keep track of lawyers across jurisdictions 

 International recognition - enables Australian law firms to compete 

nationally and internationally; market themselves to intl companies 

 Easier for foreign lawyers to practise in Australia 

 Encourages competition leading to greater choice + other benefits 

for consumers (increased value + quality of services, reduced cost) 

 Increased access to justice – for individuals + groups in society who 

are disadvantaged, as well as greater choice re lawyers + associated 

expertise 

3. Professional rules – nature and purpose? 

 

Role of professional rules 

 

 Purposes: 
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- Demonstrate the profession’s commitment to integrity and public service: 
 A critical issue of late due to current public perception that lawyers are dishonest 

and too ‘commercially orientated.’  
 By creating these laws, the public perception of the legal profession is more likely 

to be trusted and seen as honest and law abiding.  

 Professional rules represent the collective judgement as to the standards expected 

of its members. 

 They also encourage us to be as ethical as we can be  

- Serve as a standard of conduct in disciplinary proceedings: 

 Are ‘a reliable and important indicator of the accepted opinion of the members of 
the profession’ (Chamberlain v Australian Capital Territory Law Society). 

 Can be used as a standard of reference for courts assessing lawyers’ conduct in 
other legal proceedings - i.e. tortious standard of care 

 However, they ‘cannot supplant legal principles as set out in judicial decisions’ 
(Canada South Petroleum v Amoco Canada Petroleum). 

- Can be a guide for action in a specific case: 

 They can be used to justify or explain themselves to clients in a particular case 

 Generally more beneficial to younger/less experienced lawyers 

 Also, the rules are only helpful to legal practitioners if they are not too broad and 

aspirational 

 

Should professional rules be positive or aspirational, brief or detailed? 

 

 Aspirational / Broad Professional Rules 

- Advantages:  

 May motivate lawyers to higher standards of conduct 

 Indicate to the community the standards the profession aims to achieve 

 Reassures the community that they can trust lawyers – builds confidence in the 

legal system in general 

- Disadvantages:  

 May be seen as futile by lawyers and as a consequence disregarded, public may 

believe that lawyers are breaking these rules and thus undermine the legal 

profession 

 Not objectively quantifiable – what does it mean to say that lawyers must be 

competent? 

 Brief / Realistic Set of Professional Rules 

- Advantages:  
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 Many lawyers believe that professional responsibility are matters for a lawyer’s 
individual judgment and thus are only required to outline the basic and 

fundamental rules 

 May encourage lawyers to adhere to standards because standards are so easy to 

adhere to 

 Easy for professional bodies to evaluate whether misconduct has occurred. 

- Disadvantages:  

 Public perception that lawyer’s professional responsibilities are minimal, may not 
give lawyers the appropriate guidelines in making decisions.  

 The more prescriptive the rules, the more likely lawyers will just do the bare 

minimum.  

 Also more likely that lawyers will seek out ways to get around the rules 

 

Legal Profession Uniform Conduct (Barristers) Rules 2015 

Rules 11-22 see above 

 

Rule 21  

 Nothing in these Rules shall be taken to oblige a barrister to accept instructions directly from a 

person who is not a solicitor. 

 

Rule 22    

A barrister who proposes to accept instructions directly from a person who is not a solicitor or officer 

of a government department or agency whose usual duties include engaging lawyers must: 

(a) inform the prospective client in writing of: 

(i) the effect of rules 11 and 13, 

(ii) the fact that circumstances may require the client to retain an instructing solicitor at short 

notice, and possibly during the performance of the work, 

(iii) any other disadvantage which the barrister believes on reasonable grounds may, as a real 

possibility, be suffered by the client if the client does not retain an instructing solicitor, 

(iv) the relative capacity of the barrister in performing barristers’ work to supply the 
requested facilities or services to the client compared to the capacity of the barrister 

together with an instructing solicitor to supply them, and 

(v) a fair description of the advocacy experience of the barrister, and 

(b) obtain a written acknowledgement, signed by the prospective client, that he or she has been 

informed of the matters in (a) above 

 

 

Legal Profession Uniform Law Australian Solicitors’ Conduct Rules 2015 
 


