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TRUSTS EXPLANATORY CHECKLIST 

DISCUSS ALL LIVE ISSUES, INCLUDING ONES NOT NECESSARY TO THE DISPOSITION OF THE CASE 

EXPRESS TRUSTS 
An express trust is a consensual equitable creature whereby the legal holder of property undertakes 

to hold that title subject to an obligation enforceable in equity to pass all benefits of enjoyment to 

another. 

1. Are the formalities met? Standard land law requirement. 

a. For trusts over land s 53(1)(b) Property Law Act: must be manifested and proved in 

writing, signed by the grantor (note not created in writing) 

i. Note that from the wording interests may exist though be legally ineffective 

until written and signed. 

b. For existing equitable interests, over whatever subject matter, s 53(1)(c) the 

disposition itself must be done in writing. 

2. Is there certainty of intention? 

a. Equity looks to intention and substance not form – so formal words of trust are not 

required. Instead look for an intention to hold property for the benefit of another: 

i. Paul: terms of art not required, especially of commoners. 

1. ‘it’s as much mine as yours’ 

ii. Paul: objective intention may be reinforced by conduct.  

1. Inquiry as to how the other can access the property 

2. Shared payments and withdrawals. 

b. Byrnes: an intention, objectively expressed, is not subject to later declarations of 

contrary subjective intention: it is an ‘expression of intention that is final and beyond 

recall’. 

i. This is because the declaration of trust creates equitable property in the 

beneficiary. It is not a mere contract. 

3. Is there certainty of subject matter? 

a. Preliminary question: is the subject matter actually property in the broad sense 

capable of being held on trust? 

b. An unspecified division between beneficiaries is resolved by the application of equity 

is equality 

i. The mass must be uniform: a set of objects of varying value or condition 

cannot be meaningfully divided in equality 

ii. Probably: a mass may be simply divisible; proceeds from a bundle of varied 

shares are certain (Ass Alloys) but the varied shares themselves are not 

(Hunter; White) 

c. Palmer: ‘bulk of my estate’ is not certain. There is no one objective meaning to ‘bulk’ 

d. Golay: Court will be generous in interpreting words given by settlor to effect settlor’s 

intention. ‘Reasonable’ provides an objective measure. A choice of a certain set of 

assets is certain (‘one of my houses’). 

4. Is there certainty of objects? 

a. Preliminary question: what is the nature of the trust: is it a fixed trust, trust power 

or mere power? 

i. Fixed trusts require distribution on terms to named beneficiaries. There is no 

discretion. 
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ii. Trust powers require the distribution of property but give discretion as to the 

quantum and division between beneficiaries. Mere powers do not oblige any 

distribution. 

1. The distinction is vague and arguable and will require linguistic 

analysis and analogy to the cases: 

2. Gulbenkians: trustees ‘shall …at their absolute discretion pay 

all or any part of the income of the property hereby settled’ (MP) 

a. Note the discretion clause attaches to the imperative verb. 

3. McPhail: trustees shall apply the net income of the fund in 

making at their absolute discretion grants… to any [b’s]’ (TP) 

a. Note how the imperative verb is unqualified. Make a 

linguistic argument if necessary. 

b. Fixed trusts: require ‘list certainty’: the possibility of exhaustively naming every 

beneficiary. This is because each beneficiary under a fixed trust has a proprietary 

interest granted by the settlor. For a trustee to overlook one is a breach of trust and a 

violence on the settlor’s intention. 

i. Note West v Weston thought it possible to ‘reasonably’ exhaust the list of 

names. While this has marginal value in saving very large trusts, it cannot be0

   defended from a proprietary standpoint.  

ii. evidential uncertainty is resolvable by a court, as found in Kinsela v Caldwell. 

1. Some uncertainty of terms can be resolved (eg ‘issue’=blood rels) 

c. Trust powers or mere powers: require ‘criterion certainty’, so that on the 

appearance of any claimant the trustee or a court of equity can say with certainty 

whether they are in or out of the class. This is a matter of evidence and not semantic 

uncertainty, which will be irresolvable. 

i. The trust will fail if it is incapable of being carried out, even with the 

assistance of a court. 

1. ‘resides’ was borderline but given it referred to those residing with 

one person it survived, as the court could determine whether any 

claimant resided with b. 

2. in Re Griffiths Court interpreted the term ‘near relatives’ to mean 

‘blood relatives’ 

ii. Wilberforce in McPhail: trust powers may require a higher standard of 

searching for beneficiaries than mere powers given the stronger obligation. 

iii. Possible: ‘loose class requirement’, for trust powers only, that objects not be 

so wide as to be ‘administratively unworkable’. Referable to the right of 

beneficiaries under a trust power to be considered for distribution; if the class 

is vanishingly large then a valid distribution, with all beneficiaries in mind, 

may never be possible. Not mentioned in Horan though power on point (all 

people save ex). Considered in Re Blyth, though as the clause there already 

failed it was not determinative. Of uncertain application. 

d. Power of appointment (choosing to whom to give) was not devisable under common 

law (Tatham) but this rule is abolished in Victoria by s 48 Wills Act which provides 

that anything validly doable while living is validly done after death. 

Finding expess trusts in contracts 

Where a contract is stated for the benefit of a party not privy, it may be possible to find an express 

trust of the promise held by one or both of the parties for the benefit of the third. 

1. Will be relevant where parties to a contract reach some agreement with respect to a third 

person not privy. 

2. In such cases the benefit of the contractual promise (as a chose in action) will be the ‘property’ 

held on trust. 
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3. This area of law is unsettled and all the considerations are obiter. 

4. The relevant intention may be that of both promisor and promisee (Trident, Deane J) or the 

promisee alone (Trident, Mason CJ and Wilson J) 

5. Contractual considerations which are contrary to the trust will be fatal to it: in Marks the 

unencumbered right to terminate spoke against holding the benefit of the contract on trust. 

6. Intention may appear from the documents, or from the matrix of circumstances – but not to 

contradict or counteract the document. References to ‘commercial necessity’ are even more 

limited – Korda putting a limit on its utility. It is possible that Korda means that Deane J in 

Trident was too flexible in inferring trusts. In Korda the rules of contractual and trust 

construction were said to be convergent: objective intention. 

a. Recall Bahr v Nicolay was a similar situation from a property perspective. 

Trusts over debt 

1. A Quistclose trust is arguable if money has been given to one party with a stated intention and 

that intention has been frustrated. If it is made out the beneficial interest in the money 

remains with the ‘settlor’ (creditor). If it is not made out then the creditor remains unsecured. 

2. There are multiple explanations of the trust. The one which has generally found favour in 

Australia is treating the arrangement as two express trusts. 

a. The primary express trust will be the debtor holding money exclusively for the 

purpose intended between the parties. 

i. This intention can be found from words or conduct: in Quistclose it was that 

money be held ‘only’ or ‘exclusively’ for the payment of the debtor’s 

dividends, and this intention was held jointly. 

1. The money was placed into a dedicated account, keeping it separate 

from the money absolutely owned by the debtor (a ‘hallmark of a 

trust’: Gags J in Korda) 

ii. This trust, as an ordinary express trust, must meet all the requirements as 

usual for a personal or charitable trust: try both. 

b. The primary trust then ‘fails’ and a second trust arises in favour of the creditor. 

i. In Quistclose this was the disappearance of the agreed purpose (paying the 

dividends to keep the company afloat). But it may be the invalidity of the 

primary trust itself which is the ‘failure’ of the trust: it is unsettled. 

ii. The second trust must arise by virtue of the common intention that money is 

held only for one exclusive purpose: that purpose being unfulfilled the money 

has nowhere else to go. However it may be unclear that such a trust was 

intended by the debtor on the initial settlement by the creditor. If it is unclear 

that intention was present, the second analysis may be necessary: (if time) 

3. Alternatively, the second trust could be a resulting trust. This has issues as it suggests that 

beneficial interest never leaves the settlor/creditor, unless the first trust is successful (Ford). 

It has the same problem that the first transfer is an express trust which ‘fails’, and though the 

resulting trust may perhaps be described as latent and automatic it ignores Wilberforce LJ’s 

statement that the entire arrangement is one of intention both ways. 

4. Thirdly, the arrangement may be described in terms from Twinsectra by Lord Millett. Under 

such an arrangement, the payment is held on one resulting trust only. That trust is attended 

by an ‘administrative power’ (rather than a trust) of distribution. This view captures the 

nature of the arrangement in the creditor retaining oversight or control of the way the money 

is spent (it’s always mine unless and until it is used for the appropriate purpose) but clashes 

with the words of Lord Wilberforce’s judgment. Further, it has not been accepted in Australia, 

where courts have preferred the two express-trust approach. 

Charitable trusts 

Trusts may be for ‘charitable purposes’ if they look like having such a purpose. This may be run 

alternatively with personal trusts for groups of objects, as the objects need not be certain; 
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alternatively, a charitable trust whose purpose is found not to be charitable may be saved as a 

personal trust for beneficiaries within the ‘charitable purpose’: Denleys. 

1. If a trust is not for particular persons, it may yet satisfy the beneficiary principle if it is for a 

charitable purpose. In such a case the beneficiary is the ‘public’, for whom the Attorney-

General traditionally acts, meaning the trust will not fail for want of a person to enforce it: 

Astors. 

2. Is the purpose charitable? 

a. Charitable purposes in trust law are still defined by the preamble of the Statute of 

Charitable Uses (Statute of Elizabeth) 1601: 

i. The relief of aged, impotent, and poor people; the maintenance of sick and maimed 

soldiers and mariners, schools of learning, free schools and scholars of universities; 

the repair of bridges, havens, causeways, churches, sea banks and highways; the 

education and preferment of orphans; the relief, stock or maintenance of houses of 

correction; marriages of poor maids; supportation, aid and help of young tradesmen, 

handicraftsmen and persons decayed; the relief or redemption of prisoners or captives 

and the aid or ease of any poor inhabitants concerning payments of fifteens, setting 

out of soldiers and other taxes. 

b. These were described in Pemsel’s case as falling into four categories. Any charitable 

purpose must be referable to the ‘spirit and intendment of the preamble’ (Chester), 

within one of these categories: 

i. For the relief of poverty 

ii. For the advancement of education 

iii. For the advancement of religion 

iv. For other purposes beneficial to the community 

1. Look for things actually listed in the Preamble, or things analogous to 

its spirit. 

c. A separate  ‘public benefit test’ applies to education and the fourth category:  

i. the beneficial purpose must be for the ‘public’ or a section of the ‘public’.  

1. The number of those benefitted must not be ‘negligable’ 

2. There must not be a ‘nexus’ between beneficiaries by reference to 

contract or blood, that is, by reference to a common employer, club or 

family (Oppenheim). 

a. Common faith, geography or occupation, however, is fine. 

ii. The purpose must be ‘beneficial’: simple test, Chester: pigeons are nice. 

3. The question is ‘whether the will requires that the income must be used for purposes that are 

charitable’. It is not enough that there are possible charitable purposes within a described 

purpose or field of purposes: Chester. 

4. If there is a charitable and a non-charitable purpose to the trust, by the Victorian Charities 

Act s 7M the non-charitable purpose may be severed so that the rest survives. 

5. If a purpose still looks likely to fail for not being ‘charitable’ then it may be possible to read the 

trust as one for persons, albeit indirectly: Denley’s. 

a. In that case a trust for a sports ground for members of a company failed for not being 

charitable. However the connection to the ‘indirect beneficiaries’ was ‘not too indirect 

or intangible’ and so it survived as a personal trust. 

b. Note simply in that case then the rule against perpetuities may apply. This rule holds 

that property cannot be held on trust for persons forever, and the max is currently set 

at 80 years. Charitable trusts are exempt, so while a trust may be saved by this 

technique, it can only last the 80 years. We didn’t really learn this so just note and 

move on. 

6. Anomolous exceptions: certain trusts have survived though clearly for non-charitable 

purposes (graves, animals, fox-hunting) and are likely ‘concessions to human weakness: Astor 

 


