
DIVORCE/DISSOLUTION OF MARRIAGE 
• Divorce is not license to separate, it is a license to remarry 
• FLA abolished fault-based grounds for divorce and replaces them with a single ground – ‘irretrievable 

breakdown’ or marriage s 48(1).  
 

1. Does the Family Law Act apply; s 39 
• Divorce proceedings can be instituted under the Act if at the time the application for the divorce order is 

filed, either party is: 
o i. an Australian citizen; 
o ii. domiciled in Australia; or 
o iii. ordinarily resident in Australia and has been for 1 year immediately preceding that date. 

 
2. Initiated by whom? 
• May be instituted by either or both parties s 44(1A).  

o If by both and no kids, don’t even have to go “divorce by post”  
• s 98A – divorce order can be made in the absence of one party if notice has been given to the 

respondent 28 days prior and there are no children under 18, takes affect one month later.  
o If there are children under 18, court must be satisfied as to arrangements for their care s 55A 

FLA.  
o N.B. broad definition for ‘children of the marriage’.  

 
3. Whether the application for divorce can be validly made; s 48 
• (1) The ground for a divorce application is on the basis that the marriage has broken down 

irretrievably. 
• (2) To establish that the marriage has broken down irretrievably, the court must be satisfied that the 

parties have separated and lived separately and a part for a continuous period of not less than 12 
months immediately preceding the date of the filing of the application for the divorce order. 

 
4. Key question: Whether the couple in question have validly separated under the Act? What does 

separation mean; s49 
• (1) The parties are still separated notwithstanding that the cohabitation was brought to an end by the 

conduct/action of only one party. 
• (2) The parties to a marriage are separated and have lived separately and a part notwithstanding that 

they have continued to reside in the same residence or that either party has rendered household 
services to the other. 

 
5. Separated? 

a. Resumption of Cohabitation; s 50 FLA 
• The parties are still held to be separated and lived separately if: 

o They resume cohabitation on once occasion, but 
o Within a period of 3 months after the resumption of cohabitation, they separated, and 
o Thereafter lived separately and a part up to the date of the filing of the application, 

• Because the periods of living separately and a part before and after the period of cohabitation may be 
aggregated as if they were one continuous period 

In Marriage of Keyssner [1976] 
Facts: separated for 11 months, resumed cohabitation for 14 days, separated again for 17, resumed for 10 
days, separated for four months, cohabitated for eight days and then finally separated.  
Issue: did not fall within the s 50(1) provision.  
Held: did not fall within s 50(1). This was not one occasion.  
Fenech v Fenech 
Factors to consider when determining whether the parties are separated when they resume cohabitation 

• Sleeping arrangements 
• Sexual intercourse 
• Household services 
• Identifying a date of separation – formation of intention – communication of that intention 
• The nurture and support of children of the marriage 
• Public recognition of each other as spouses 

 
b. Factors 

• Separation is more than a physical separation, which involves a breakdown of a marital relationship. 
This occurs when the elements of common life have gone which is determined by a question of fact; 
Pavey v Pavey (1976) 



o Marriage involves many elements some or all of which may be present in a particular marriage 
§ dwelling under same roof 
§ sexual intercourse 
§ mutual society and protection 
§ recognition of the existence of marriage by both spouses in public and private 

relationships 
§ nurture and support of children in the marriage.  

o What comprises a marital relationship for each couple varies, therefore, it is necessary to 
examine and contrast the relationship before and after the separation. 

o Must look at circumstances objectively, Here = Separated! 
§ Living together, wife made meals from time to time for husband, but ate separately, and 

did his laundry. 
§ Slept in separate bedrooms with locks on the door. 
§ Rarely speaking. 

• Batty and Batty endorsed the principles upheld in Pavey and Pavey à the Court considered the 
meaning of s 48(2): 

o a. There must be a real breakdown of the marital relationship or the consortium vitae. 
o b. Whether the marriage has broken down is a question of fact. 
o c. There must be a point of separation, 12 months prior to the filing of the application for 

dissolution, when the consortium vitae was destroyed. 
o d. What is required is the intention (by at least one spouse) to bring the consortium vitae to 

an end be established and that there has been sufficient implementation of that intention: 
§ i. Must be communicated to the other party directly/indirectly: In the marriage of Falk 
§ ii. The intention must be carried out overtly, unequivocally and specifically: In the 

marriage of Lane 
§ iii. The onus of proof is on the applicant to divorce: Wilson and Wilson; Briginshaw v 

Briginshaw 
• Communication is essential when parties are living under one roof, not necessarily when they are 

already separated; Tye (1976) 
o Court allowed dissolution even though application was made more than 12 months after the 

physical separation but less than 12 months after the wife realised. à He informed her by letter. 
• Cf Whiteoak (1980) 

o Husband gaoled – wife files for divorce without informing the husband à eventually she visits 
informing him of her intentions 

o The time period starts at point at which she first communicated to him her intention to divorce 
o The fact that he went to jail did not make it separation under s48. 
o It MUST be 12 months proceeding filing the application, not 12 months before hearing 

• Factors to consider when determining whether the parties are separated when they resume 
cohabitation: Fenech v Fenech 

o Sleeping arrangements 
o Sexual intercourse 
o Household services 
o Identifying a date of separation – formation of intention – communication of that intention 
o The nurture and support of children of the marriage 
o Public recognition of each other as spouses 

• Regardless of his nationality, a man who maintains that he is living separately and apart from his wife 
nevertheless returns to her in the nuptial bed, does so at his own risk; Caretti v Caretti (1977)  

o It infers that the couple are resuming their marital relationship.  
o Cultural reasons does not mean that the male can sleep in the marital bed and file for divorce 

§ There was Italian social worker who gave evidence that maybe he went back to his 
matrimonial bed since it was his bed and he would not be emasculated by having the 
wife force him out of his bed 

6. Result 
• If there are factors that highlight that cohabitation is resumed and that they are not separated, a 

divorce order shall not be made if the court is satisfied that there is a reasonable likelihood of 
cohabitation being resumed: s 48(3). 

• If the court is satisfied that the parties have lived separately of not less than 12 months preceding 
the date of filing the application for the divorce order, an order for divorce will be made. 

o A divorce order will take effect  
§ (a) at the expiration of 1 month period from the making of the order; or  
§ (b) from the making of an order under s 55A, whichever is the later: s 55. 

o  A divorce order does not take effect unless the court is satisfied that  
§ (a) there are no children of the marriage who have not attained 18 years of age; or  



§ (b) the only children who have not attained 18 years of age are children that  
• (i) proper arrangements have been made or 
• (ii) there are circumstances effecting the divorce even though arrangements have 

not been made: s 55A. 
o If a person to the divorce has died, the divorce does not take effect: s 55(4). 

 
7. Counselling Requirements for Short Marriages; s 44 FLA 
• An application for divorce shall not be filed within two years of marriage except  

o (1B) where a signed certificate is filed stating that the parties have considered reconciliation 
with the assistance of a counsellor OR  

o (1C) if there are special circumstances 
§ Requirements satisfied where one party attends an appointment with a counsellor at 

which the possibility of reconciliation is considered, and the counsellor writes to the other 
party inviting her or him to attend; In Marriage of Nuell [1976] 

• Affirmed by In Marriage of Malyzsko [1979] 
§ Barblett J rejected this minimalist approach; In Marriage of Birch (1976) 

 
 
 
 
COURTS 

1. Family Court of Australia (FCA) 
• Has limited jurisdiction under FLA, Marriage Act 1961, Child Support (Registration and Collection) 

Act 1988 (Cth) and Child Support (Assessment) Act 1989 (Cth).  
• Two divisions: general and appeal 

o 3 judges unless hearing something from the FCC which requires only 1; s 21 FLA.  
• Smaller court, which manages all, appeals and deals with the most lengthy and complex family law 

cases. 
• Its core function is to determine cases with the most complex law, facts and parties, to cover 

specialised areas in family law, and to provide national coverage as the national appellate court for 
family law matters. 

 
2. Federal Circuit Court (FCC) 

• Jurisdiction: in general and family matters; s 10.  
o Parenting – an order regarding the child/children of a marriage or de facto relationship that 

has broken down. 
o Financial – an order relating to the division of property or payment of maintenance following 

the breakdown of a marriage or eligible de facto relationship. 
o Divorce – all applications for divorce, except orders relating to nullity and validity of marriage 

and divorce. 
o Child support – certain applications and appeals. 
o Child maintenance – an order for child maintenance in special circumstances. 
o Parentage declarations and testing – an order declaring that a person is a parent of a 

child/children or to assist in determining the parentage of a child/children. 
o Contravention – an application alleging a breach of a court order. 
o Injunctions – an application for an injunction in a current or pending matter. 
o Location and recovery – an order for information or the ability to publish information about 

a child/children's location or the return of a child/children to a party. 
• Purpose: To ease the workload of Family court 
• Hierarchy: lowest Australian Federal court, not expressly a ‘superior court’, rather a court of record.  

 
 
 
 
 
 
 
 
 
 
 
 
 



PRIVATE ORDERING OF PROPERTY AND MAINTENANCE 
• Three methods of private ordering in relation to property under Pt VIIIA of the Family Law Amendment 

Act 2000:  
o 1. Informal agreement  
o 2. Financial agreements  
o 3. Consent orders under s 79  

• Clean Break Principle; s 81 FLA – The court shall, as far as practicable, make such orders as will 
finally determine the financial relationships between the parties to the marriage and avoid further 
proceedings between them. 

 
1. Option 1: Informal Agreements – ‘Divide and Walk Away’ 
• There is NO need to make a formal agreement under FLA à However agreements cannot oust the 

jurisdiction of the court. 
• When they’re good: little property to divide and they don’t need spousal maintenance or social security, 

they can “divide and walk away”. 
• However the Clean Break Principle since been eroded by amendments with greater priority on reducing 

social security expenditure: 
o s 44(3) Where,  

§ (a) divorce order has taken effect; or  
§ (b) a decree of nullity of marriage has been made;  

proceedings of a kind referred to …of matrimonial cause…cannot be instituted except by leave of 
court after the expiration of 12 months after the date the divorce took effect 

§ matrimonial cause includes; spousal maintenance, property 
o s 44(4) Court shall not grant leave under (3)…unless it is satisfied:  

§ (a) that hardships would be caused to a party to the relevant marriage or a child, if leave 
were not granted; or  

§ (b) if proceeding is in relation to maintenance of a party to the marriage: at the end of 12 
months the circumstances of the applicant were such that the applicant would have been 
unable to support himself or herself without an income tested pension, allowance or 
benefit.  

• The effect of s 44(4)(b) is that a spouse may be able to apply for spousal maintenance many years after 
the dissolution of the marriage.  

• Note: for de factos the period is 2 years. 
Richardson and Richardson [2008]  
·Facts: Applicant brought property division proceedings 16 yrs after the separation à she was sick and could 
not take care of kids à he provides for 15 years, then terminates  

• There were no significant assets when they separated but needed money for sickness.  
Issue: Can hardship be established so satisfy s 44(4)(b)?  
Held: YES 

• Applicant was on sickness benefit one year after the divorce, she was at the time unable to support 
herself without an income tested pension, allowance or benefit, within the meaning, and as such had a 
statutory right to apply under this section.  

• Court does not determine maintenance based on what property is available at time of separation 
but at time of application/court hearing 

• The assessment is based on current income/property and current needs to spouse seeking 
maintenance i.e. if spouse has developed sickness 

 
2. Option 2: Consent Orders Under s. 79 
• Great majority of financial cases settled by consent orders. BUT it needs consent from the court.  
• Procedure 

o Parties fill in form stating their agreed property division + history relationship etc.– extremely 
comprehensive 

§ There are enough details to satisfy the court of fairness 
o Filling out form requires lawyers 
o Generally registrars will rubber stamp the form, however if one party is self-representing then 

registrar may requisition the form and investigate the terms. 
Harris v Caladine (1991)  

• Affirmed the power of the judges to delegate to registrars to make consent orders 
• HC declares that judges can delegate judicial powers as long as there is the ability to appeal the 

decisions 
o If there is an issue or contest,  there is a hearing de novo – appeal to judge, not appeal 

technically – registrar’s decision becomes irrelevant – new hearing  



• Emphasised that a consent order is still an act of the court – exercise of judicial power 
• Court must be satisfied that alteration of property rights is just and equitable and cannot be satisfied 

unless they have enough information that the judge can make a decision 
• TEST/REQUIREMENT 

s79 – Alteration of Property Interests 
• (2) The court shall not make an order under this section unless it is satisfied that, in all the 

circumstances, it is just and equitable to make the order. 
• (4)  In considering what order (if any) should be made under this section in property 

settlement proceedings, the court shall take into account:  
o (a)  the financial contribution to marriage or child of marriage and  
o  (b)  the contribution (other than a financial contribution) and 
o (c)  the contribution made by a party to the marriage to the welfare of the family constituted by the 

parties to the marriage and any children of the marriage, including any contribution made in the 
capacity of homemaker or parent; and  

o (d)  the effect of any proposed order upon the earning capacity of either party to the marriage; 
and 

o (e)  the matters referred to in subsection 75(2) so far as they are relevant; and 
o (f)  any other order made under this Act affecting a party to the marriage or a child of 

the marriage; and  
o (g)  any child support that a party to the marriage has provided, is to provide, or might be liable to 

provide in the future, for a child of the marriage. 
• Setting Aside Orders 

o s79 orders are final, subject to the provisions of s 79A 
s79A – Setting Aside Orders Altering Property Interests 

• (1) Where, on application by a person affected by an order made by a court under s 79 in property 
settlement proceedings, the court is satisfied that:  

o (a) there has been a miscarriage of justice by reason of fraud, duress, suppression of evidence 
(inc. failure to disclose information), giving of false evidence or other circumstances;  

o (b) in the circs that have arisen since the order was made it is impracticable for the order to be 
carried out or impracticable for a part of the order to be carried out; or  

o (c) a person has defaulted in carrying out an obligation imposed on the person by the order and, 
in the circumstances that have arisen as a result of that default, it is just and equitable to vary the 
order or to set the order aside and make another order in substitution for the order; or  

o (d) in the circumstances that have arisen since the making of the order, being circumstances of 
an exceptional nature relating to the care ,welfare and development of a child of the marriage, 
the child or, where the applicant has caring responsibility for the child, the applicant, will suffer 
hardship if the court does not vary the order or set the order aside and make another order in 
substitution for the order; or  

o (e) a proceeds of crime order has been made covering property of the parties to the marriage or 
either of them, or a proceeds of crime order has been made against a party to the marriage;  

• (1A) The court may at its discretion, vary the order or set the order aside and, if it considers appropriate, 
make another order under s 79 in substitution for the order so set aside.  

In Marriage of Gebert [1990]  
Facts: Husband agreed to receive money in savings account à draft document drawn up by wife’s lawyer à H 
signed, without lawyer à consent order made à regretted it, sought for it to be set aside 
Held: NOT miscarriage of justice 

• Emotional distress, lack of legal counsel or time elapsed does not invalidate the order  
• In a trial husband would have received much more - the fact that the orders don’t adequately reflect the 

party’s entitlements does not equal a miscarriage of justice.  
• It must be so far outside the ambit of just and equitable to amount to consent under duress, in 

ignorance or as a result of incompetent advice.  
• Notably that the wife strongly encouraged he obtain legal advice, so this works against the husband. Not 

sufficient for the applicant to show that he or she did not have legal representation 
• Full disclosure: lack of full disclosure of the financial circumstances or any relevant changes can 

amount to a miscarriage of justice. For example: 
o In Marriage of Patching [1995] – didn’t reveal the existence of an asset 
o Morrison [1995] – failure to disclosure true realisable value of asset 
o BUT no obligation to disclose his or her privileged valuation – Anderson and Anderson [2000] 

§ husband neglected to obtain own valuation of some land. Wife didn’t have to disclose her 
lower valuation.  

o In Marriage of Pelerman [2000] – husband didn’t share financial circs though wife asked 
numerous times. Trial judge let it go, overturned on appeal as a miscarriage under s 79A. 



 
3. Option 3: Financial Agreements 
• Requirements  

Before Marriage; s90B 
• (1) – if they are 

o (a) in contemplation of marriage + make one before marriage and  
o (b) no other agreement is in force and  
o (c) it is expressed to be made under this section.  

Then the agreement is a financial agreement.  
• (2) Agreement deals with: 

o (a) how property or financial resources of either or both of the souse parties at the time when the 
agreement is made, or at a later time and before divorce, is to be dealt with;  

o (b) the maintenance of either of the spouse parties  
§ (i) during the marriage or  
§ (ii) after divorce or  
§ (iii) both during or after marriage  

• (3) A financial agreement made under (1) may contain matters incidental or ancilliary to those mentioned 
in (2)  

• (4) A financial agreement (the new agreement) made as mentioned in (1) may terminate a previous 
financial agreement (however made) if all of the parties to the previous agreement are parties to the new 
agreement.  

During Marriage; s90C 
• (1) If: 

o (a) parties to a marriage make a written agreement re matters mentioned in subsection (2); and  
o (aa) at the time of making the agreement, no other agreement (whether made under this section 

or another) is in force between parties re any of those matters; and  
o (b) the agreement is expressed to be under this section;  

Then the agreement is a financial agreement.  
• (2) Agreement deals with  

o (a) how, in event of marriage breakdown, all or any of the property or financial resources of either 
or both of the spouse parties at the time when the agreement is made, or at a later time and 
during the marriage, is to be dealt with;  

o (b) the maintenance of either of the spouse parties:  
§ (i) during the mariage or  
§ (ii) after divorce or  
§ (iii) both during the mariage and after divorce  

•  (2A) For the avoidance of doubt, a financial agreement under this section may be made before or after 
the marriage has broken down  

• (3) A financial agreement made as mentioned in subsection (1) may also contain:  
o (a) matters incidental or ancilliary to those mentioned in subsection (2); and  
o (b) other matters  

• (4) A financial agreement (the new agreement) made as mentioned in subsection (1) may terminate a 
previous financial agreement (however made) if all of the parties to the previous agreement are parties 
to the new agreement.  

After Marriage; s90D 
• Identical to s90C except after marriage 
• Separation Declaration; s90DA 

o (1) Provides that a financial agreement that is binding on the parties to the agreement is of no 
force or effect until a separation declaration is made.  

§ in relation to property/financial resources (a) at the time when agreement is made or (b) 
at a later time before and before the termination of marriage by divorce 

o (2) Separation declaration is written and complies with (3) and (4) 
o (3) Declaration must be signed by at lease one spouse party to financial agreement 
o (4) The declaration must state that: 

§ (a) the spouse parties that have separated and are living separately and apart at the 
declaration time; and  

§ (b) in the opinion of the spouse parties making the declaration, there is no reasonable 
likelihood of cohabitation being resumed.  

o (5) In this section: “declaration time” is when it was signed, and “separated” is as is in s 48.  
o N.B. s 90F states a court can overturn an agreement if one party could not support themselves 

without a pension, allowance or benefit.  
• Formalities; s90G 



o (1) Financial agreement binding if and only if 
§ (a) signed by all parties  
§ (b) before signing, each spouse had independent legal advice from a legal 

practitioner about the effect of the agreement on the rights of that party and about 
the advantages and disadvantages at the time of the making of the agreement  

§ (c) either before or after signing, each spouse was provided with a signed statement 
by the legal practitioner stating that the advice referred to in paragraph (b) was 
provided; and 

§ (ca) the agreement has not been terminated and has not been set aside by a court.  
o (1A) A financial agreement is binding on the parties to the agreement if:  

§ (a) agreement is signed by all parties and  
§ (b) one or more or (1)(b), (c) or (ca) are not satisfied in relation to the agreement; and  
§ (c) a court is satisfied that it would be unjust and inequitable if the agreement were 

not binding on the spouse parties to the agreement (disregarding any changes in 
circumstances from the time the agreement was made) and  

§ (d) the court makes an order under subsection (1B) declaring that the agreement is 
binding on the parties to the agreement; and  

§ (e) the agreement has not been terminated and has not been set aside by the court.  
o Requires a signed statement from a lawyer with an Australian Practicing Certificate: Ruance v 

Bachmann-Ruane [2009]; Murphy and Murphy [2009]  
o Even if it is not valid under the 90G requirements, it can be taken into account in the discretion of 

the court In Marriage of Hannema (1981) 
• Cases – Certificates 

o Although advice must be given, it does not necessarily need to be correct or adequate; Wallace 
& Stelzer [2013] 

§ i.e. The solicitor had referred the wife to an Arabic translator with a view to that translator 
explaining the Agreement instead of explaining document personally through the 
translator à agreement NOT set aside; Bilal & Omar [2015] 

o When a certificate was not resigned and redated after giving advice on an amendment– 
certificate date was from penultimate agreement à agreement set aside; Parker [2012]  

§ Courts may look behind a Statement of Independent Legal Advice and find that, even if 
the s 90(G)(1) requirements are being met on their face, the agreement is not binding.  

o It is insufficient that a party was provided with a statement from their lawyer stating that the 
advice was given, if the requisite advice was, in fact, not provided, the agreement is not 
binding; Hoult & Hoult [2013]  

§ The onus of establishing that an agreement is binding falls upon the party asserting 
that fact 

§ Once the party seeking to rely upon the agreement produces in evidence the certificate 
signed by the other party’s solicitor, there is a forensic obligation on the other party to 
adduce evidence which would disprove, or at least throw into doubt, the inference or 
conclusion to be drawn from the certificate 

o Inquiry into the content of the legal advice was not required, but only as to whether the advice 
was given; Logan v Logan (2013) 

• Setting Aside a Financial Agreement; s90K 
(1) Court may make an order to set aside financial agreement if and only if court is satisfied that 

• (a) the agreement was obtained by fraud (including non-disclosure of a material matter); or  
• (b) the agreement is void, voidable, unenforceable; or  
• (c) in the circumstances that have arisen since the agreement was made it is impracticable for the 

agreement or a part of the agreement to be carried out; or à similar to doctrine frustration 
o much more than inconvenient or even unjust  

• (d) since the making of the agreement, a material change in circumstances has occurred (being 
circumstances relating to the care, welfare and development of a child of the marriage) and, as a result 
of the change, the child, or, if the applicant has caring responsibility for the child, a party to the 
agreement will suffer hardship if the court does not set the agreement aside. 

Fraud 
• Fraudulent motivation for entering the marriage, deception, non-disclosure. Deliberate attempt to deceive 

or mislead.  
o e.g. for the purpose of gaining collateral benefit, and he/she abandoned the marriage as soon as 

that benefit had been secured. 
o Deniz and Deniz (1977): marriage to secure permanent residence à marriage + pre nup void for 

fraud 
§ Since the prenuptial agreement is premised upon marriage taking place, fraud inducing a 

party to enter the marriage should be sufficient to invalidate the prenuptial agreement. 



• Non-disclosure suppression or non-disclosure of material facts has long been treated as such fraud in 
equity as would entitle a court of equity to set aside a transaction; Suters and Suters (1983) 

o There must be an element of deceit in the failure to disclose.  
• False statement of fact which is made by one party to the other knowingly, or without belief in its truth, or 

recklessly, without caring whether it is true or false, with the intent that it should be acted upon by the 
other party and which was in fact so acted upon; Derry v Peek (1889) 

Void, voidable, unenforceable  
• Binding Financial Agreement = K à if one of the elements are not satisfied = no K 

o Consider doctrine of promissory estoppel – Generally occurs when there is a K, but in 
subsequent relationship b/w parties – they agree to do something else 

Waltons Stores (interstate Ltd) v Maher (1988) 
• The doctrine of promissory estoppel precludes departure form both a preexisting contractual relationship 

and a representation and exists outside of contract law cutting across the principles of law of contract; 
offer, acceptance and consideration. 

• TEST: For sufficiently clear and unambiguous promise or representation to lead to claim based on 
equitable estoppel à Plaintiff has to prove  

o 1. Plaintiff assumed/expected that a particular legal relationship then existed between the P 
and the D OR expected that legal relationship would exist between them and D is not free to 
withdraw from expected relationship 

o 2. D has induced the P to adopt the assumption or expectation 
o 3. Plaintiff acts or abstains from acting in reliance on the assumption or expectation 
o 4. D knew or intended him to do so 
o 5. P’s action or inaction will occasion detriment if assumption or expectation is not fulfilled 
o 6. D had failed to act to avoid that detriment whether by fulfilling assumption or otherwise 

• Remedies: ‘You do the minimum equity to avoid the harm or detriment’. 
o 1. Make the promise true 
o 2. Compensate for loss 

• Can be due to uncertainty, incompleteness, undue influence, unconscionable dealing, duress 
• A contract may be held void for uncertainty or incompleteness if the intention of the parties cannot 

be determined objectively.  
o Uncertainty. The agreement, or an essential term of it, is too vague for the court to determine 

the parties’ rights and obligations. The court cannot enforce an agreement or an essential term 
which is not definite and clear. 

o Incompleteness. The agreement is incomplete because the parties failed to reach agreement 
on an essential term. 

• Duress: Thorne v Kennedy (2017) à voidable 
o On party must exert 'illegitimate' pressure on the weaker party, which induces the weaker party 

to enter into the contract.  
o Does not require the person’s will be overborne or the pressure deprive the person of any free 

agency or ability to decide. Generally able to assess alternatives and to make a choice however 
the person submits to the demand knowing ‘only too well’ what he or she is doing 

o Lawful/ unlawful threat? uncertainty as to whether duress should be based on any unlawful 
threat or conduct or, whether lawful threats or conduct might suffice. à not answered  

• Undue Influence: Thorne v Kennedy (2017) à voidable  
o Where there is ‘deliberate contrivance’ of another (which naturally includes pressure) giving rise 

to such influence over the mind of the other that the act of the other is not a ‘free act’. 
§ ‘Free act’: the judgmental capacity of the party seeking relief must be ‘markedly sub-

standard’ as a result of the effect upon the person’s mind of the will of another.  
o Fiancé and fiancée; husband and wife do NOT have the benefit of presumption of undue 

influence 
o Factors which it identified as being relevant to whether a financial agreement should be set 

aside for undue influence (at [60]): 
§ Whether the agreement was offered on a basis that it was not subject to negotiation; 
§ The emotional circumstances in which the agreement was entered including any explicit 

or implicit threat to end a marriage or to end an engagement; 
§ Whether there was any time for careful reflection; 
§ The nature of the parties’ relationship; 
§ The relative financial positions of the parties; and 
§ The independent advice that was received and whether there was time to reflect on that 

advice 
• Unconscionable Conduct: Thorne v Kennedy (2017) à voidable  

o 1. Innocent party to be subject to a special disadvantage “which seriously affects the ability of the 
innocent party to make a judgment as to [the innocent party’s] own best interests”. 



§ “special disadvantage” = not a mere difference in the bargaining power but requires an 
inability for a person to make a judgment as to his or her own best interests”. 

o 2. The other party must also unconscientiously take advantage of that special disadvantage, and 
have known or ought to have known of the existence and effect of the special disadvantage. 

Thorne v Kennedy (2017) à  need to allow reasonable time for negotiation 
Facts: internet relationship – H wants to protect assets à pre nup HOWEVER, husband goes to lawyer 1 month 
before wedding, W presented with pre nup 10 days before wedding à all wedding invitations had gone out  
Held: agreement set aside 

• 5 unconscionable conduct + undue influence, 2 were unconscionable conduct 
• The High Court plurality accepted that the same tests applied to marital relationships as to commercial 

relationships when assessing vitiating factors such as duress, undue influence and unconscionable 
conduct 

Unconscionable conduct: 
• Wife’s powerlessness and lack of choice but to enter into the agreements pointed inevitably to the 

conclusion that she was at a special disadvantage. The husband was aware of the wife’s special 
disadvantage and it was, in part, created by him: 

o 1. He created the urgency with which the pre-nuptial agreement  
o 2. She had no reason to anticipate an intention on his part to insist upon terms of marriage that 

were as unreasonable as those contained in the agreements, even though she knew in advance 
that there was to be some type of document. 

o 3. The wife and her family members had been brought to Australia for the wedding by the 
husband and his ultimatum was not accompanied by any offer to assist them to return home 

o 4. Her lack of financial equality with the husband; 
o 5. Her lack of permanent status in Australia at the time; 
o 6. The “publicness” of her upcoming marriage. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



PROPERTY 
• The Family Court shall not make an order unless the parties have attended a conference before a 

registrar: s 79 
• Under s 79(1) the court has broad discretion to alter property rights of the parties 

o In property settlement proceedings, the court may make such order as it considers appropriate  
in the case of proceedings with respect to the property of the parties to the marriage or either of 
them--altering the interests of the parties to the marriage in the property to make, for the benefit 
of either or both of the parties to the marriage or a child of the marriage, such settlement or 
transfer of property as the court determines 

• Under s 79 and s75(2) there are three sources of wealth: 
o 1. Income 
o 2. Property 
o 3. Financial Resources 

• 2. Property 
o Property should be construed liberally/widely with ordinary definitions of words and without 

restraint from legal principles; In Marriage of Duff (D.L. and E.J.) [1977] 
§ Includes real and personal property and choses in action. 
§ Includes goodwill, trademarks, licences to use a patent, book debts, options to purchase, 

life policies and the right under a contract. 
o Present right to future receipt – chose in action which is presently assignable in equity i.e. 

equitable interest in property; Shepherd v Federal Commissioner of Taxation (1965) 
o Right to sue for personal injury is not property; Zorbas and Zorbas (1990) 
o Choses in actions are property, specifically proprietary rights by estoppel; Carvill and Carvill 

(1984) 
o A right to be considered under a discretionary trust is not property 

§ Making distributions or not is up to the discretion of trustee 
§ The beneficiaries have no rights – it is up to the goodwill of the trustee 

Extended meaning of Property – Marriage Power and 3rd Parties 
• The court CANNOT order 3rd parties to consent under the matrimonial cases power in the Constitution 

o Court cannot deprive 3rd party of existing right or compel it to perform a duty that it would not 
otherwise be liable to perform; Ascot Investments v Harper 

• HOWEVER, Family Court has the power to grant an injunction that restrains a party to the marriage 
from exercising his voting rights as a shareholder and/or his powers as a director of the company which 
owned the marital home to prevent the sale: R v Dovey 

• Where the husband is in control of a trust either as a trustee or through a trustee which is his agent 
and no person other than the husband has any real interest in the property or income of the trust 
except at the will of the husband = property, court is not bound by formalities; Ashton and Ashton 

o Even though it is not property à Fam Court can make in personam orders 
• Where a husband's interest as a beneficiary under the trust in combination with his rights and 

powers as appointor and guardian place him, for the purposes of s 79 of the Family Law Act into the 
position of an owner of property; Harris and Harris (1991)  

o This property is properly evaluated as equivalent to the value of the assets of the trust. 
Kennon v Spry (2008) 
Facts: 

• S was retired equity/tax lawyer à S marries Helen (H) à 4 children born 
• 10 years before marriage à created oral trust where he was trustee and settlor of trust  
• 1983: S creates deed where he excludes himself as a beneficiary and becomes the trustee 
• 1998 – excludes wife and himself as capital beneficiaries – S forgotten he excluded himself 
• 2001 – parties separate 
• 2002 – wound up original trust and distributed proceeds to his 4 children in the form of a new trusts 

Held: 
Trial Judge: 

• Strickland J set aside the 1998 Instrument and the 18 January 2002 Dispositions and ordered that Dr 
Spry pay his wife $2,182,302. He regarded Spry as still in control of the trust. 

o NOTE: did not tell S to breach his fiduciary duty as a trustee – did not order S to pay out of the 
trust fund à only monetary transfer 

• Trial judge set aside the 1998 variation under s.106B FLA which allows the court to set aside any 
document which is made to defeat an existing or anticipated order for property distribution. 

High Court: Upheld TJ’s decision 
Did Dr Spry have a proprietary interest in the fund?  

• No. The deed relinquishing his beneficial entitlement was irrevocable. 
Was the trust within the meaning of ‘property’? 


