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WEEK 1- CHAPTER1: AN INTRODUCTION TO EMPLOYMENT LAW 

THE PURPOSE OF EMPLOYMENT LAWS 

THE IDEA OF PROTECTIVE REGULATION 

 Protective law have existed to protect employees. They take two main forms: 

1) Collective actions by workers to improve their conditions, notably through trade unions to 

represent them through collective bargaining with employers 

2) Statutory obligations on employers, such as minimum wage or to provide a safe work place 

 This regulation is important to overcome or counter the inequality of bargaining power when dealing 

with an employer 

 

E.g. Commonwealth discrimination acts were legislated based on the implementation of treaties under the 

external fairs power: 

 

a) Racial Discrimination Act 1975 

b) Sexual Discrimination Act 1984 

c) Age Discrimination Act 2004 

d) Disability Discrimination Act 1992 

 

Other Federal Laws include: 

 

a) Superannuation Guarantee (Administration) Act 1992 

b) Fair Work Amendment (Registered Organisations) Act 2009 

c) Corporations Act 2001 

a. Directors’ and officers’ duties 

b. Termination – s 200(B) 

c. Confidentiality – s 1317 

d. Priority payments – s 556 

d) Fair Entitlements Guarantee Act 2012 

e) Income Tax Acts 

f) Fringe Benefit Tax Assessment Act 1986 

g) Australian Consumer Law – Schedule 2 – Competition and Consumer Act 2010 

h) Independent Contractors Act 2006 

i) Privacy Act 1988 

 

Also, the States have implemented their own acts – for example:  

 

a) The Anti-Discrimination Act 1977 (NSW) 

b) Payroll Tax Act 2007 (NSW) 

c) Workplace Surveillance Act 2005 

d) Child Protection (Working with Children) Act 2012 (NSW) 

e) Apprenticeship and Trainee Act 2001 (NSW) 

 

‘DEREGULATION’ AND THE CHALLENGE TO THE PROTECTIVE APPROACH 

 The idea that state intervention to protect workers should be minimised is based in part on libertarian 

philosophy. It asserts that individuals should be (and are)  free to make decisions as to the basis on 

which they are employed: employees not haggling over employment conditions is their own choice 



 A common view is that capitalist systems will have more efficient labour markets which will produce 

better economic outcomes if employers are subject to fewer constraints on how the engage labour 

 A clear divide exists: 

o Those who continue to espouse the need for protective regulation 

o Others (businesses and political groups) who believe that radical reforms are necessary to 

promote greater ‘freedom’ and ‘choice’  they want reregulation: less external regulation, 

and more internal management.  

 Hard evidence for what is better is difficult to find. However, no regulation will increase the gap 

between skilled and unskilled labour.  

EMPLOYMENT REGULATION IN AUSTRLIA  

A UNIQUE SYSTEM… 

 Although much of Australia’s law comes from Britain, Australia’s employment law is different 

 Some of Australia’s core institutions are distinctive – e.g. processes used to resolve workplace 

disputes; the network of industrial awards that still sets minimum standards 

…AND A COMPLEX ONE 

 Australia’s employment law is complex. One reason for this is the unclear division of regulatory 
authority between Cth and States under the constitution.  

 What complicates our employment law is the rights and obligations of workers/employees can be 

affected by many different instruments: 

o Agreements (written or unwritten); Industrial awards; Federal/state/territory regulations; 

Executive government policies; Organisational policies; Common law; International labour 

standards 

 

 

SOURCES OF EMPLOYMENT LAW 

THE CONTRACT OF HIRING 

 Employment law is primarily concerned with arrangements for the performance of paid work. 

 Paid work is generally done under some form of legally enforceable agreement, or contract. 

 Under this contract, parties stipulate what job is to be performance and how much the work is paid, 

among other issues.  

o It can be in writing or verbal or a mixture of both 

o It can contain implied terms: Certain rules can be implied if the parties have not explicitly 

agreed on certain matters (i.e. default rules) 

 E.g. duration of contract, take reasonable care, not to disclose confidential info 

CONTRACTS OF EMPLOYMENT AND CONTRACTS FOR SERVICES 

 Contract of employment (or contract of service): involves a worker (employee) agreeing to perform 

work for someone else’s organisation in a subordinate capacity.  
 Contract for services (i.e. an independent contractor): the worker concerned has their own business 

and is effectively performing work for clients or customers of that business 



STATUTORY REGULATION 

 The basic rules as to the formation, terms, performance and termination of contracts for the 

performance of work stem from common law, judge-made law, and legislation. 

 Statutory legislation takes many different forms. Some statutes: 

o Directly impose obligations of employees 

o Authorise industrial tribunals to make awards: legal instrument which imposes obligations on 

employers in relation to things like remuneration and working hours. 

o Permit the registration of enterprise agreements: set employment conditions for groups of 

workers and overrides applicable awards 

o Prohibit certain conduct such as discrimination 

o Authorise courts/tribunals to vary contracts 

THE RELATIONSHIP BETWEEN STATUTORY REGULATION AND WORK CONTRACTS 

 An award, enterprise agreement or statute usually requires employers to abide by certain standards 

 However, employers can usually agree to offer something more 

 Independent agreements can also be reached on issues not covered by regulation 

COVERAGE OF AWARDS AND ENTERPRISE AGREEMENTS 

 Federal and State industrial tribunals made awards which regulated the wages and working conditions 

of employees  they were standardised across industries/occupations 

 There have been 3 major changes in recent decades: 

1) Increasing use of formalised workplace agreements (legislative changes encouraged employers to 

negotiate enterprise-level agreements to supplement awards) 

2) Stripping back of the award system (there are currently 122 awards??) 

3) Increase in the number of workers who are not covered by industrial instruments such as awards. 

This is the result of changing labour market compositions (i.e. more independent contractors) 

and legislative reform. 

A MIX OF FEDERAL, STATE AND TERRITORY LEGISLATION 

 There was for a long time no clear delineation of legislative responsibility over employment matters 

between Cth, State and the territories.  

 For constitutional reasons, it was also more common for the States and Territories rather than the Cth 

to pass legislation regulating employment conditions 

SHIFTING THE BALANCE 

 The Workplace Relations Amendment (Work Choices) Act 2005 amended the Workplace Relations 

Act 1996 so that it covered the following types of employer to the exclusion of most State and 

Territory laws: 

1) Almost all employers that were corporate entities; 

2) All other employers in the Territories, and Victoria; and 

3) All Commonwealth agencies. 

 The effect was to being at least 75% of the workforce within the federal system of regulation. State 

awards that were applicable were converted into federal instruments.  

 There were two important qualifications to this division of responsibility: 



1) Even for employers who were subject to the new federal system, certain State/Territory 

legislations could continue to operate – e.g. matters of workers compensation, work health and 

safety, discrimination.  

2) Some federal laws applied to all employers – e.g. superannuation guarantee legislation  

 The Fair Work Act 2009 has since replaced the Workplace Relations Act. 

INTERNATIONAL LABOUR STANDARDS 

 Australia is privy to a number of international instruments committed to promoting standards in 

relation to employment regulation 

 The International Labour Organisation (ILO) is a major source of international standards. It’s 
“parliament” is comprised of employers, workers and government representatives from each member 

nation. It’s core principles include: 
o Freedom from association – right of employers/workers to form and join associates to 

protect their interest, without unreasonable interference/constraints.  

o Respect for collective bargaining 

o Avoidance of forced labour (slavery) and controls on child labour 

o Prohibiting discrimination and promoting equal pay for men and women 

 Australia has also ratified more than 50 specific conventions adopted by the ILO. It also has signed 

trade agreements committed to abide by international labour standards 

THE EFFECT OF INTERNATIONAL STANDARDS 

 Australian law applied by Australian courts is not affected by international standards 

 However, those standards do expect to be complied with, and they can also provide a basis for the 

Cth parliament to pass laws ensuring they are complied with. 

 ‘Sanctions’ can be issued for non-compliance with international standards, but this does very little 

other than demonstrating disapproval. 

 

 

REGULATORY BODIES 

INDUSTRIAL TRIBUNALS AND THE USE OF CONCILIATION AND ARBITRATION 

 Although replaced in 2009 by Fair Work Australia, the Australian Industrial Relations Commission 

(AIRC) left an important legacy. 

 The AIRC’s responsibility was to resolve industrial disputes. It did this through 

o Conciliation: encouraging parties to reach agreement through provide conferences 

o Arbitration: adjudication between competing claims when conciliation fails 

 The AIRC effectively came to act as an economic regulator, especially in determining whether to 

increase minimum rates of pay or resolving major test cases about awards standards 

THE FAIR WORK COMMISSION (FWC) 

 In 2009, Fair Work Australia (FWA) was established under Part 5-1 of the FW Act. FWA was renamed 

the Fair Work Commission (FWC) with effect from 1 January 2013. 

  It’s responsibilities included: 
o (1) Adjusting minimum wage rates; (2) reviewing/updating modern awards; (3) policing 

industrial action and other tactics used in negotiating enterprise agreements; (4) helping to 

Commented [PM1]: Responsibilities of the FWC 



resolve bargaining disputes; (5) scrutinising and approving enterprise agreements; (6) 

resolving disputes under awards; (7) determining unfair dismissal claims 

 Most of what the FWC does involves dealing with disputes or applications brought before it by 

employers, workers or unions.  

 It also has the general task of promoting cooperative and productive workplace relations and 

preventing disputes: s 576(2)(aa) 

THE FAIR WORK OMBUDSMAN (FWO) 

 The office of the FWO is established under Part 5-2 of the FW Act. 

 It promotes compliance with awards, enterprise agreements and other statutory obligations 

 It has Fair Work Inspectors who enter workplaces and investigate breaches and launch prosecutions 

 It also provides education and advice on workplace laws to employers and employees 

OTHER FEDERAL AGENCIES 

 Fair Work Building and Construction (FWBC) – promote compliance with the FW Act in the building 

industry 

 Australian Human Rights Commission (AHRC) – investigates and conciliates claims of unlawful 

discrimination under certain federal laws 

 Workplace Gender Equality Agency (WGEA) – receives reports and provides advice and assistance 

about issues concerning equal opportunity for women and men at work 

 Safe Work Australia – responsible for the development of national policy concerning work health and 

safety and workers compensation  

 Road Safety Remuneration Tribunal – federal tribunal for the road transport industry. It makes 

‘remuneration orders’, approves collective agreements and deals with disputes over unsafe work 
practices 

 

 

STATE AND TERRITORY TRIBUNALS 

 Except for Victoria, each state has an Industrial Relations Commission which is similar to the old AIRC.  

 It is confined mainly to dealing with issues affecting the minority of employees who work in State 

public sectors and (except in Tasmania) in local government. 

 Some states also have Industrial Courts which can hear proceedings for underpayment of wages or 

leave entitlements, as well as prosecutions for breach of work health and safety laws. 

 There has been a trend to reduce the number of regulatory bodies and confer some or all of the 

relevant jurisdiction on a single Civil and Administrative Tribunal. 

THE COURTS 

 Actions seeking remedies for breach of the various civil remedy provisions in the FW Act must be 

brought before the Federal Court of Australia, or Federal Circuit Court of Australia.  

o They also deal with claims for breach of federal anti-discrimination laws or Competition and 

Consumer Act 2010 

o They may also rule on common law claims that are closely associated with a statutory matter 

over which they have jurisdiction e.g. breach of employment contract. 

 Common law actions are more usually instituted in the State and Territory Courts, either the Supreme 

Court or a lower court 
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o Commonly deal with actions in tort of negligence brought by injured workers 

o Can also review decisions by State Tribunals, agencies and officers which involved some form 

of jurisdictional error 

 The High Court deals with applications for judicial review, and the major challenges to the 

constitutionality of legislation.  

o Also is the final court of appeal from State, Territory and Federal courts. 

EXECUTIVE REGULATION: GOVERNMENT FUNDING AND PROCUREMENT 

 Beyond its established roles, the government has sought to use its funding or purchasing power to 

influence employment conditions even beyond their own public sector 

 E.g. Howard Government’s National Code of Practice for the construction industry, Gillard 

Government’s Building Code 2013. 

TRADE UNIONS AND EMPLOYER ASSOCIATIONS 

 Trade Unions and Employer Associations historically played large roles in establishing and enforcing 

employment laws – e.g. they establishing/improved award conditions and lobbied governments on 

issues affecting their members 

 The Trade unions also were crucial in extending the benefits of award systems to members and non-

members alike 

 Recent years have challenged Trade Unions and Employer associations: 

o Trade unions have seen a reduction in members as workforce compositions change. They are 

also under attack from conservative governments. Also, their resources are stretched as 

enterprise bargaining becomes more popular 

o Employer Associations’ principal role now is to provide advisory services for their members 

and to act as lobbyists.  

 

REGISTRATION OF INDUSTRIAL ORGANISATIONS 

 Unions and employer associations which register as industrial organisations acquire the following 

advantages: 

o Incorporations as a separate legal entity 

o Automatic standing to appear in tribunal proceedings 

o Capacity to object to the registration of any competing association 

o Only registered unions get automatic entitlement to act as ‘bargaining representatives’  
 The Fair Work (Registered Organisations) Act 2009 sets out the requirements for registration: 

o What rules the organisation can have 

o How it is to treat its members 

o How it should be structured to ensure democratic participation 

o How finances should be managed 

 It was amended by the Fair  Work (Registered Organisations) Amendment Act 2012 which 

strengthened these controls, increased penalties for non-compliance and enhanced the investigative 

powers of the FWC’s General Manager 

 

 

  



WEEK 2 –  CHAPTER 2: THE DEVELOPMENT AND COVERAGE OF EMPLOYMENT LAWS IN 

AUSTRALIA 

DEVELOPMENT OF AUSTRALIAN EMPLOYMENT LAW  

COLONIAL LAWS 

 Australian colonies inherited both the English common law and a number of early British employment 

statues 

 As colonies became established they began to pass their own statutes 

 A number of colonies began experimenting with the use of conciliation and arbitration processes to 

resolve industrial disputes  the concept of industrial arbitration was ultimately written into the 

constitution itself. 

DIVISION OF POWERS UNDER THE CONSTITUTION 

 Commonwealth Parliament is permitted to pass laws that relate to certain specified matters in s 51. 

State Parliament has ‘plenary’ powers to pass legislation on any subject they wish. However, if there 

is a clash between State law and a valid law of the Commonwealth, the federal law will prevail: s 109 

 On the other hand, the Constitution does allow the Commonwealth and State to co-operate in 

developing national regulation: Under s 51(37) the Federal Parliament may validly pass laws on any 

matter referred to it by a State parliament even if it would otherwise lack the capacity to do so on 

that subject. 

THE INDUSTRIAL ARBITRATION POWER 

 The Commonwealth Parliament has no general power to make laws about employment conditions 

or industrial relations 

 The only head of power that explicitly addresses such matters is found in s 51(35)  this provisions 

authorises Parliament to legislate with respect to ‘conciliation and arbitration for the prevention and 

settlement of industrial disputes extending beyond the limits of any one state’ 

THE FEDERAL ARBITRATION SYSTEM 

 In 1904 the industrial arbitration power was used to pass the Conciliation and Arbitration Act 1904 

which established a Court of Conciliation and Arbitration to deal with ‘interstate’ industrial disputes 

 The court had little to do until trade unions saw the value of having common conditions set by awards 

across industries and sectors 

o Trade unions would essentially manufacture interstate claims by serving an exaggerated log 

of claims on as many employers as it could find who employed the relevant type of workers. 

The employers’ refusal to comply would give Trade Unions the opportunity to notify a 
dispute to the Court. Settlements were framed as ‘consent award’.  

o Over time this process resulted in a network of federal awards that stipulated minimum 

wages and other working conditions. Unions would seek periodical improvements of these. 
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THE ROLE OF ENTERPRISE AGREEMENTS AND THE 1990S REFORMS 

 The Keating Government’s Industrial Relations Act 1988 encouraged parties to formalise their 

workplace arrangements which have been negotiated and present them to the AIRC for certification 

(this would override the otherwise applicable award) 

 Under this system, workers would be encouraged to pursue wage/condition improvements through 

enterprise bargaining  bargaining at the level of each enterprise or workplace 

o In return for granting such increases, employers would be expected to negotiate other 

changes to working conditions that would improve productivity. 

 Certified agreements were collective in nature, being made between an employer and one or more 

unions, or (from 1993) between an employer and a group of workers. 

 The Workplace Relations Act 1996 added the option of registering Australian Workplace Agreements 

(AWAs) between employers and individual employees. 

 Both Certified Agreements and AWAs were subject to the no disadvantage test – this prohibited an 

agreement which would leave the worker worse off than if they were under the award system 

 Workplace bargaining made awards no longer the primary form of regulation within the federal 

system – they operated simply as a ‘safety net’ 

THE STATE ARBITRATION SYSTEMS 

 By 1990, there remained more Australian workers covered by state awards than by federal awards 

 During the 1990, each of the states (except Victoria) reformed their arbitration systems in much the 

same way as the Commonwealth.  

 The current state industrial statutes which would provide for the conciliation and arbitration of 

industrial disputes are as follows: NSW – Industrial Relations Act 1996 (see rest page 25/6) 

DIRECT REGULATION BY THE STATES 

 As the 20th century wore on, the states increasingly engaged in various forms of direct statutory 

regulation of employment conditions.  

 The most significant of these were statutes establishing workers compensations regimes, and 

prescribing general duties on employers to maintain safe workplaces  almost always a state issue 

 Where State legislation was inconsistent with federal award (or registered agreement) the federal 

instrument prevailed.  

THE USE OF ‘ALTERNATIVE’ POWERS BY THE COMMONWEALTH 

 For most of the 20th century, the commonwealth did not legislate on employment matters – such as 

minimum wages and working conditions – as it did not believe it had the power to do so under the 

constitution (beyond its arbitration powers in s51(35)). However: 

o It has called on its external affairs power in s 51(29) to introduce a series of federal statutes 

on employment discrimination which applies to all Australian employers 

o It used its taxation power in s 51(2) to establish the superannuation guarantee scheme 

o It uses its corporations power in s 51(20) to pass laws that relate to trading or financial 

corporations formed within Australia.  

 NSW v Commonwealth (2006) (Work Choices Case) confirmed that this power can 

be used to regulate ‘the industrial rights and obligations of corporations and their 

employees and the means by which they are to conduct their industrial relations’ 
o Also passes laws on matters where the state has referred it to the Cth in s 51(37) (prior page) 
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THE REFERENCE OF POWERS IN VICTORIA 

 After abolishing the awards system and relying on individual agreements underpinned by a basic set 

of minimum standards, it was decided in 1996 that Victoria should refer most of its powers over 

employment regulation to the Commonwealth and give up having a State industrial system 

o Exceptions to this included employment in the Victorian public sector, workers compensation, 

work health and safety and long service leave – all remained as state issues 

THE TERRITORIES 

 S 122 of the constitution gives the commonwealth the broader power to legislate on any subject in 

relation to the Territories, though in practice it has not done that in relation to employment matters 

 NT and ACT have passed legislation on employment matters. Though they never developed their own 

arbitration system. 

o If Territory workers are covered by an award, it is likely to be made under federal statute and 

thus the federal arbitration system is the avenue that is pursued. 

COVERED OF LAWS BEFORE WORK CHOICES: A SUMMARY 

   

 

THE WORK CHOICES REFORMS 

THE WORK CHOICES LEGISLATION 

 The Workplace Relations Amendment (Work Choices) Act 2005 was introduced by the Howard 

Government which basically rewrote the WR Act 1996. 

 They also introduced the Building and Construction Industry Improvement Act 2005 and Independent 

Contracts Act 2006 

TOWARDS A NATIONAL SYSTEM 

 An aim of Work Choices was to move to a single national system so employers only need to comply 

with one set of laws.  

 Work Choices expended the reach of the federal system. Federal regulation was no longer triggered 

by the occurrence of threat of an interstate dispute (and thus no longer underpinned by its arbitration 

powers)  Instead it applied to certain types of employer 

 By relying on powers other than the arbitration power, the federal act could now directly regulate 

employment conditions 

OTHER MAJOR CHANGES 

 Apart from expanding the federal system at the expense of the states, Work Choices: 

o Most importantly  It abolished the no-disadvantage test as agreements weren’t 
underpinned by awards, even though they had to comply with minimum standards 

o Created greater flexibility for employers in the terms and conditions they employers workers 

o Transferred responsibility for fixing the minimum wage to the Australian Fair Pay 

Commission 

o Made it harder for unions to enter workplaces 
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THE FAIR WORK LEGISLATION 

FORWARD WITH FAIRNESS & THE FAIR WORK ACT 2009 

 The 2007 federal election which saw the defeat of the Howard Government saw the introduction of 

the “Forward with Fairness” policies which replaced Work Choices 

 As a first step, the Workplace Relations Amendment (Transition to Forward with Fairness) Act 2008 

o Phased out the use of individual workplace agreements 

o Reintroduced the no-disadvantage test 

o Initiated a process for the AIRC to ‘modernise’ awards 

 The Fair Work Act 2009 (FW Act) was introduced to replace the WR Act and to carry many future 

reforms 

RELATED LEGISLATION 

 The most significant is the FW Regulations 2009. Also the referral statutes which extends the 

coverage of the FW Act (NSW – Industrial Relations (Commonwealth Powers) Act) 

THE FAIR WORK REVIEW 

 The Gillard government commissioned an ‘evidence based’ review of the FW Act. It found the FW Act 
was ‘operating broadly as intended’ 

 The panel did put forward 53 proposals to improve the system – i.e. time limits for dismissal claims 

 However the panel emphasised the need for more time to let the FW regime to actually be tested.  

THE ABBOTT GOVERNMENT’S REFORM AGENDA 

 The Liberal/National Coalition said they would maintain the FW Laws pending an inquiry by the 

Productivity Commission. The review’s terms of reference suggest that it will have a broad ambit, with 
a strong focus on fostering competitiveness and reducing the ‘compliance burden’ for employers. 

 The Coalition’s ability to implement other changes has been hampered by its lack of majority in the 
Senate e.g. Fair Work Amendment Bill 2014 

 Another inquiry the Abbot Government has initiated involve asking the Australian Law Reform 

Commission (ALRC) to consider federal laws that ‘encroach upon traditional rights, freedoms and 
privileges’ including in the area of workplace relations. 
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THE SCOPE OF THE ‘NATIONAL’ SYSTEM  

COVERAGE PROVISIONS IN THE FW ACT 

 The beginning of each separate part of the FW Act 2009, there is a provision which explains the 

meaning of ‘employer’ and ‘employee’ 
o Sometimes, they are given their ordinary meaning – they refer to all employers/employees 

 This may be because the provision is supported by the external affairs power 

(s51(29)) and applies to all employer-employee relationships 

 This includes employers of non-referring states (i.w. WA)  

o In other instances, they denote a national system employer/employee 

 E.g. see Part 3-2 on unfair dismissal, Part 3-3 on industrial action 

‘NATIONAL SYSTEM EMPLOYEE’ & ‘NATIONAL SYSTEM EMPLOYER’ 

 National System Employee: Defined by s 13 of the FW Act: An individual employed by a national 

system employer, other than on a vocational placement. ss30C also includes employees in referred 

state 

 National System Employer: Defined by s14(1) and includes: 

o Constitutional corporation 

o Commonwealth/Commonwealth authority  

o Those who employ flight crew officers/maritime employees/those connected to 

interstate/overseas trade or commerce 

o Body incorporated in a Territory 

o ss 30N includes employees in referred states 

NB: NSW excludes their public sector agencies (i.e. public service jobs like teachers and 

health care severs) and local councils from being included in this definition 

 NOTE: ‘Vocational placement’ means… 

CONSTITUTIONAL CORPORATIONS 

 Employers in non-referring States (i.e. West. Aus.) are national system employers if they are 

characterised as ‘constitutional corporations’: FW Act s 12 – A corporation to which paragraph 51(20) 

of the Constitution applies  

o 51(20) covers ‘foreign corporations, and trading and financial corporations formed within the 
limits of the Commonwealth’  

 Includes: 

o Covers companies incorporated under Corporations Act 2001. 

o Not-for-profit association incorporated under State/Territory legislation 

o Authority given corporate status under special legislation 

‘TRADING’ AND ‘FINANCIAL’ BODIES 

 Corporations formed overseas are regarded as a constitutional corporation 

 Corporations formed in Australia must be characterised as with a ‘trading’ or ‘financial’ body 

o ‘Activities Test’ for trading body: does the body engage, to a sufficient degree, in trading 

activities (i.e. involves an element of buying or selling which produces revenue) as at the 

time the question arises? (Ex Parte WA National Football League (1979)) 

o ‘Activities Test’ for financial body: does the body engage to a significant extent in financial 

activities, regardless of whether it was formed for such a purpose (State Superannuation 

Board v Trade Practices Commission (1982)) 

Commented [PM7]: Making sure you know what this 

means, so you know whether or not someone is protected 

by the minimum standards as a national system employee, 

or not. 

 

It’s in chapter 4 

 

The FW Ombudsman provides some assistance as to what 

working conditions are applicable for this sort of work, as 

well as the conditions which distinguish vocational work 

from work experience/internship:  

 

http://www.fairwork.gov.au/about-us/policies-and-

guides/fact-sheets/unpaid-work/student-

placements#vocational_placement  

 

“Unpaid work experience and unpaid internships that 
are not vocational placements are okay as long as the 
person isn’t in an employment relationship. People in 
employment relationships are employees of a business 
and entitled to: 

a minimum wage  

the National Employment Standards  

the terms of any applicable award or registered 
agreement “ 

http://www.fairwork.gov.au/about-us/policies-and-guides/fact-sheets/unpaid-work/student-placements#vocational_placement
http://www.fairwork.gov.au/about-us/policies-and-guides/fact-sheets/unpaid-work/student-placements#vocational_placement
http://www.fairwork.gov.au/about-us/policies-and-guides/fact-sheets/unpaid-work/student-placements#vocational_placement
http://www.fairwork.gov.au/Dictionary.aspx?TermID=2059
http://www.fairwork.gov.au/Dictionary.aspx?TermID=2017
http://www.fairwork.gov.au/Dictionary.aspx?TermID=2027
http://www.fairwork.gov.au/Dictionary.aspx?TermID=2034
http://www.fairwork.gov.au/Dictionary.aspx?TermID=2034


APPLYING THE TRADING ACTIVITIES TEST 

 Most incorporated private sector employers satisfy the test.  

 The main issue related to non-profit bodies  how much of this trading will be regarded as sufficient 

to make a body a trading corporation? 

o If a body’s trading activities are merely ‘peripheral’, the requirement will not be satisfied 

o If the activities represent a ‘significant’ part of what the corporation does – i.e. substantial or 

not insubstantial – it may bear the character of a trading corporation 

 UFUA v Country Fire Authority (2015): doesn’t need to be a predominant part of the 
body’s overall activities 

 E v Australian Red Cross (1991): the Australian Red Cross had other activities beyond 

blood transfusion services – these generated $2m  significant 

EXAMPLES OF TRADING AND FINANCIAL CORPORATIONS IN THE NOT-FOR-PROFIT SECTOR (PAGE 39) 

 The following incorporated bodies have been found to be trading corporations 

o Public university 

o Church-owned corporation that ran private schools 

o Charitable organisation 

o Public utilities provider 

o Emergency services provider  

 The following were found to be financial corporations: 

o A trustee or administrator of a superannuation fund 

o Co-operative building society 

o A university  

 The following were insufficient, and NOT found to be constitutional corporations 

o District cricket club 

o Research foundation 

o Charitable body with insignificant trading and passive investment activities 

STATE PUBLIC SECTOR EMPLOYERS 

 There is no reason in principle why an incorporated body established under State legislation to 

perform public or ‘governmental’ functions may not qualify as a trading or financial corporation 

 However, the Commonwealth is subject to certain implied restrictions under the Constitution in terms 

of its capacity to regulate State public sector employees 

o NSW has chosen to retain a system of their own to regulate those agencies 

NON-NATIONAL SYSTEM EMPLOYERS 

 Many non-national system employers come from WA as the only non-referring State at the time 

 Where a referring state has negotiated to exclude its own public sector agencies and/or local 

councils from the federal system, those bodies will be non-national system employers 

 NSW used the declaration mechanism to confirm that various public sector and local government 

employers are subject to State industrial laws: see Fair Work (State Declarations – employers not to 

be national system employers) Endorsement 2009 (Cth)) 

EXTRATERRITORIAL APPLICATION OF FEDERAL LAWS 

 Division 3 of Part 1-3 of the FW Act 2009 provides that the Act may extend to persons, acts, 

omissions, matters and things outside Australia 
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 Regulations may also be made to extend the operation of the Act to anything done by other 

Australian employers or Australia-based employees outside the country: s 34(4) 

 An Australian employer includes a body incorporated in this country, or whose ‘central management 
and control’ is located here: s 35(1) 

 An employee is Australian-based if their primary place of work is in Australia, or if they work 

anywhere in the world for an Australian employer: s 35(2) 

 

 The FW Act applies to a foreign corporation in relation to any employees it may engage to perform 

work within Australia. 

o Note: There must be an appropriate connection with Australia: FWO v Valuair (2014) 

 Where laws of two different jurisdictions clash, the matter is resolved by applying the principles of 

private international law 

 

APPLICATION OF STATE AND TERRITORY LAWS 

INTRODUCTION 

 Each State/Territory’s laws are necessarily limited to covering those employment relations that have a 

sufficient connection to the State/Territory: e.g. see International Computers v Weaving (1981) 

 Clash between state/territory & commonwealth: An issue which is covered by both will see the 

federal law prevail: s 109 of the constitution.  

 Clash between state/territories & state/territories: resolved by applying the principles of private 

international law 

STATE/TERRITORY LAWS AND NATIONAL SYSTEM EMPLOYERS 

 Whether a state law can affect national system employers depends on: 

1) Are those laws automatically excluded by the terms of s 26 of the FW Act? 

a. S26(1) declares an intention that the act is to apply to the exclusion of all ‘State/Territory 

Industrial Laws’ (see b) so far as they would otherwise have applied to national system 

employer/employee 

b. State/territory industrial laws is defined in s 26(2) to include general state industrial laws 

– that is, Industrial Relations Acts.  

i. The definition also covers laws that’s main purpose is: 
1. Regulating workplace relations 

2. Providing for the establishment/enforcement of workplace conditions 

3. Providing for the making/enforcing of workplace agreements 

ii. The definition also covers laws that ‘apply to employment generally’ by virtue 
of s 26(4) 

2) Are those laws inconsistent with federal law and thus overridden? 

a. See below 

EXCEPTIONS: LAWS THAT MAY STILL APPLY TO NATIONAL EMPLOYERS 

 Section 27 of the FW Act seeks to preserve the operation of any law that deals with ‘non excluded 

matter: 

o Superannuation 

o Workers compensation 

o Occupational health and safety 



o Outworkers 

o Child labour 

o See page 45 for more 

 What seems clear is that a state industrial law will not be protected by s27 merely because its 

application might have something to do with a non-excluded matter 

INCONSISTENCY OF LAW 

 S 29 of the FW Act specifically provides that, as a general rule, a modern award or enterprise 

agreement under the FW Act will override any law of a State/Territory, to the extent that they are 

inconsistent with one another 

 To determine whether inconsistency exists, it is necessary to consider whether the State/Territory law 

in some way alters, impairs or detracts from the operations of the federal provision: Jemena Asset 

Management v Coinvest (2011) 

 On the other hand, there are provisions in the FW Act provisions that seek to avoid such inconsistency 

arising and allow the State/Territory Laws to continue to operation 

o E.g. s 66 and 112 provide that such laws can validly provide employee entitlements in 

relation to flexible working arrangements or community service leave that are more 

beneficial to employees than those applicable under the NES 

 

State and Territory Laws: The Position Summarised 

In determining whether a State or Territory law can validly apply to a national system employer there are 

three main possibilities to consider: 

1) The law may be automatically excluded by s 26(1) or 28 of the FW Act from applying – this means 

State awards or general laws about wages, leave, termination of employment etc.; or 

2) The law may not be automatically excluded but is nonetheless inoperative because it conflicts with 

some Federal law; or 

3) The law may be one whose application to national system employers is specifically preserved by s 

29 of the FW Act, despite what might otherwise be an inconsistency 
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WEEK 2 CHAPTER 3: WHO IS AN EMPLOYEE? 

WHY EMPLOYMENT STATUS MATTERS 

VICARIOUS LIABILITY 

 The distinction between an employee and an independent contract is important because a person or 

organisation may only be ‘vicariously liable’ for the wrongful acts or omission of its employees, not its 

contractors (reaffirmed in Sweeney v Boylan Nominees (2006)) 

 However: see non-delegable duty 

NON-DELEGABLE DUTY 

 An organisation may still be found to be responsible for a contractor’s negligence where it has a non-

delegable duty of care 

 This applies even where responsibility for those activities has been entrusted to someone other than 

the person’s own employees 

 An employer’s duty of care to its own employees is non-delegable 

 However the HC made it clear that it will not lightly extend the categories of such duties (Leichhardt 

Council v Montgomery)  

 Therefore it remains true to say that organisations will be liable for the wrongdoings of their 

employees, but not their contractors  

OTHER COMMON LAW DOCTRINES 

 The distinction between employee/contract is less commonly drawn for other common law areas. 

 There are many terms that are implied by law into employment contracts, and the courts extend this 

to contracts for service. For example: 

o Contracts have a duty of ‘loyalty’ and confidentiality 

STATUTORY RIGHTS AND RESPONSIBILITIES 

 The employer/contractor distinction has become firmly entrenched in many statutory regimes 

 Example: The ‘modern award’ system under Part 2-3 of the FW Act 2009 and the ability to be covered 

by a registered enterprise agreement are restricted to employees, as do the NES. 

DEEMING PROVISIONS 

 Some provisions ‘deem’ workers are employees even if they otherwise would not be considered so 

 Example: Sch 1 of Industrial Relations Act 1996 (NSW) 

 It is common to find lengthy lists of deemed employees in legislation concerned workers 

compensation and payroll tax 

LAWS THAT APPLY EQUALLY TO EMPLOYEES & CONTRACTORS 

 Some statutes effectively ignore the employee/contractor distinction. E.g.: 

o Discrimination laws 

o Work health and safety laws 

 



DISTINGUISHING EMPLOYEES FROM CONTRACTS 

THE LACK OF A SINGLE DEFINITION 

 The question of a worker’s status is determined by reference to common law principles.  

o Legislation uses terms like ‘employee’ and employer’ without any elaborating 

 However even common law principles doesn’t give one single definition or test for employment.  
 The courts have come to use an impressionistic ‘multi-factor’ approach (Stevens v Brodribb 

Sawmilling (1986) 

THE MULTI-FACTOR TEST 

 This test involves asking a series of questions about different aspects of the relationship between the 

organisation and the worker contracted to supply their labour 

 Example: the more control the employer has over the worker, the more likely they are to be an 

employee 

 It is the totality of the relationship between the parties that must be examined (Hollis v Vabu 

(2001)) 

o This means both terms agreed on and actual work practices 

 In Abdalla v Viewdaze (2003), thirteen indicia were listed by the AIRC: 

Indicia Employee Contractor 

Does the hirer have the right to exercise detailed control over the way work is 

performed, so far as there is scope for such control? 

X  

Is the worker ‘integrated’ into the hirer’s organisation? X  

Is the worker required to wear a uniform or display material that associates 

them with the hirer’s business? 

X  

Must the worker supply and maintain any tools or equipment (especially if 

expensive)? 

 X 

Is the worker paid according to task completion, rather than receiving wages 

based on time worked? 

 X 

Does the worker bear any risk of loss, or conversely have any chance of making a 

profit from the job? 

 X 

Is the worker free to work for others at the same time?   X 

Can the worker subcontract the work or delegate performance to others?  X 

Is taxation deducted by the hirer from the worker’s pay? X  

Is the worker responsible for insuring against work-related injury they might 

suffer? 

 X 

Does the worker receive paid holidays or sick leave? X  

Does the contract of hiring describe the worker as a contactor?  X 

 You must balance the indicia and look at the overall impression  

 See page 55 of textbook for case law examples 
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Unlimited power to delegate or subcontract has often been 
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AVOIDING OR DISGUISING EMPLOYMENT 

WHY DO IT? 

 It is often the hirer who tries to avoid an employment relationship. They will try avoid having to pay: 

o Superannuation 

o Workers compensation 

o Vicarious liability 

o Paid leave 

o Minimum wages etc. 

 However sometimes the worker wants to be engaged as a contractor because: 

o They feel independent by appearing ‘self-employed’ 
o May be tax advantages 

o Competitive advantage (knowing they’re more attractive than ‘employees’) 

HOW TO DO IT 

 The hirer must draft a contract that has as many ‘indicia’ that point away from an employment 
contract 

o E.g. downplay the element of control, allow the worker to work for others, allow 

subcontracting, etc. 

 The contract should also, importantly, be described as a contract for services 

o This is important in determining the relationship, though it by itself is not determinative 

(Narich v Commissioner of Pay-roll Tax (1983)) 

o Though some judges (particularly State) continue to place more importance on what has 

been formally agreed than the practical reality (Young v Tasmanian Contracting Services 

(2012)) 

o In the federal court though there is more scrutiny (ACE Insurance v Trifunovski (2013) 

INTERPOSING ANOTHER ENTITY (AND SHAMS) 

 It is seen as safer to engage the worker through another entity. A common law example of this is 

labour hire – the labour hire agency has workers sent to work for the company 

 Another example is for the worker to set up their own company which is privy to the contract, instead 

of the worker directly. 

o However the courts have found some of these situations to be ‘shams’, on the basis that 
the true intent was for there to be a direct relationship: Firthglow v Szilagyi. 

 E.g. Plexvon v Brophy (2006) the court said that by later requiring the worker to 

‘have their own company’, the employer did not change the nature of the 
relationship 

 E.g. arrangement payment to be made to a personal company does not prevent the 

finding of an employment relationship: Burke v Reander (1996)) 

 

 

 

 



THE TAX SYSTEM 

WITHHOLDING TAX FROM REMUNERATION 

 Taxation Administration Act 1953 Sch1 requires an employer who makes wage payments to an 

employee to deduct tax instalments and remit those to the ATO 

 This is not required for contractors (providing the contract provides an ABN or charges GST) 

THE PSI PROVISIONS 

 A person running a business can generally claim a much wider range of deductions for expenses 

incurred in earning their income 

 The tax position is now subject to the personal services income (PSI) provisions in Div 84-87 of the 

Income Tax Assessment Act 1997. 

o These put the burden on contractors who derive income from performing work to establish 

that they are genuinely running a ‘personal services business’ 
o If the cannot satisfy various tests they will be taxed as an employee. Tests include: 

 Do they advertise their services 

 Do they subcontract 

 Do they have their own business premises  

 Are they paid for a ‘result’  
 Are they obliged to rectify any defect 

 The provisions also affect workers who operate through a separate entity 

 NOTE: A contract who is taxed under PSI rules as if it is an employee does NOT become an employee 

for other purposes   

THE INDEPENDENT CONTRACTORS LEGISLATION 

PROTECTING INDEPENDENT CONTRACTORS 

 The Independent Contractors Act 2006 protects the freedom of contractors to enter contracts to 

supply their services, to recognise independent contracting as a legitimate form of work arrangement 

that is primarily commercial and prevent interference 

 The key part of the Act prevents States/Territories from treating contractors as employees 

SERVICES CONTRACT 

 The central provision of the Independent Contractors Act 2006 apply to ‘services contracts’ which is 

s5 as a contract for services to which an independent contractor is party, and which relates to the 

performance of work by that contractor 

 The contract must have the ‘requisite constitutional connection’ specified in s 5(2) (see page 61, cbf 
summarising)  

 In ATS v Dun Oil Investments (2012) it was held that the Act applies only to a contractor who is 

‘undertaking work which would otherwise be required to be performed by an employee’ and has no 
application to contracts for the provision of ‘professional services’ 

 

 


