
Some Concepts and Persistent Issues

What is Private International Law?

✦ Private international law is the body of principles, rules and, at times, policies and approaches that indicate how a foreign 

element in a legal problem or dispute should be dealt with. 

✦ In Australia, applicable to both international and interstate cases, maybe more commonly used in interstate than in 

international cases. 

✴ The states and territories of Australia as separate countries, at least with respect to matters, such as tort, contract and 

property, within their legislative competence

Difference between Public International Law and Private International Law

PUBLIC INTERNATIONAL LAW

Public international law comprises customary international law, treaties, conventions, and legislation passed by international 

agencies such as the United Nations. 

Its effectiveness lies only in countries voluntarily complying with its rules and, at least in a “dualist” legal system like 

Australia’s, it cannot be enforced directly unless implemented through legislation passed by a competent parliament. 

Public international law is universal, in the sense that the rules of public international law are the same regardless of where 

in the world they are considered. 

PRIVATE INTERNATIONAL LAW

Private international law has been recognised as an aspect of municipal law. 

Its legal sources are now constitutions, statutes and, in common law countries, judicial decisions. 

The ordinary courts can therefore enforce it. 
Private international law regulates legal relations between private persons and corporations. 

It therefore deals with problems encompassed by different departments of the private law, such as family law, 

contract, tort, property and corporations, but only to the extent that these problems also involve a foreign element.
Not universal because municipal law frequently differs from country to country and even from state to state.

Three Persistent Issues

JURISDICTION

Which court has jurisdiction to deal with the matter?

This requires a connection between the subject matter and the inherent jurisdiction of the court.

APPLICABLE LAW

Which law is applicable to the matter?

THE RECOGNITION AND ENFORCEMENT OF FOREIGN JUDGEMENTS

How can the judgment be enforced? 

Terminology & Case Studies

Forum non conveniens – Common law legal doctrine whereby courts may refuse to take jurisdiction over matters where 

there is a more appropriate forum available to the parties.

Test is whether the court is a clearly inappropriate forum: Oceanic Sun Line v Fay [1988].
Lex fori – Laws of a forum: laws of the jurisdiction in which a legal action is brought (procedural)

Lex causae – Laws chosen by the forum court to arrive at its judgment (substantive).

Lex loci delicti – Law of the place the action was committed.

Lex situs – Law of the place of the (corporation or property)

Lex loci contractus – Law of the place of contracting
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Oceanic Sun Line Special Shipping Co v. Fay [1988] HCA 32
Exclusive jurisdiction clauses

• In this case, the exclusive jurisdiction clause read:

‣ ‘Notwithstanding anything to the contrary contained herein, any action against the Carrier must be brought only before 

the courts of Athens Greece to the jurisdiction of which the Passenger submits himself formally excluding the jurisdiction 

of all and other court or courts of any other country or countries which court or courts otherwise would have been 

competent to deal with such action’

• The general rule is that where the parties to a contract agree that the courts of a foreign country shall have exclusive 

jurisdiction to decide disputes arising under the contract or out of its performance, the courts of this country regard that 

agreement as a submission of such disputes to arbitration and will, in the absence of countervailing reasons, stay proceedings 

brought here to decide those disputes. (Brennan J)

• But when a clause purporting to confer exclusive jurisdiction on the courts of a foreign country to determine claims arising 

under or out of the performance of a contract of carriage is found in a ticket issued to a passenger who, in this country, has 

paid his fare for carriage on a ship, aircraft, or vehicle operated by the defendant, a preliminary question must be decided: is 

the clause a term of the contract of carriage? -- i.e., threshold question -- whether the jurisdiction clause was even a part of 

the contract? 

‣ Here, as the contract of carriage was made when the exchange order was issued and as the exclusive jurisdiction clause 

contained in cl. 13 of the ticket was not then known to Dr. Fay and as insufficient was done to bring such a clause to his 

attention, that clause was not a part of the contract.

• As it was not a part of the contract, the plaintiff was not bound by it.

• On the other hand, Brennan J also considered the position if the exclusive clause had been a part of the contract at [19].

• He pointed out if the plaintiff was bound by the clause (as it was a part of the contract), the plaintiff ’s case should be 

determined by Athenian courts unless “a strong bias in favour of maintaining the special bargain” could be proved. 

• N.B. principles regarding stay on basis of exclusive jurisdiction clause are distinguishable from those relating to stay on basis of 

forum non conveniens.

Forum non conveniens

• The test for forum non conveniens is whether the court is a clearly inappropriate forum.

• The defendant must prove that the continuance of the action would be an injustice, because it would be oppressive, vexatious 

or otherwise an abuse of process. -- Here, the Oceanic Sun Line failed to do so.

• Local court will be a clearly inappropriate forum if continuation of the proceedings in that court would be oppressive in 

the sense of seriously and unfairly burdensome, prejudicial or damaging or in the sense of productive of serious and 

unjustified trouble and harassment. [per Deane J]

N. B. Onus on the defendant to show that the forum chosen by the plaintiff is clearly inappropriate 

Objective Proper Law

• In this case, Wilson and Toohey JJ identified the proper law of the contract was Greek law (Brennan agreed with them):

‣ Subject matter of contract was cruise on Greek registered ship (Stella Oceanis)

‣ Departed and returned to Greek port 

‣ Cruise almost entirely in Greece

‣ Boat owned by Greek Co

• Relevance of exclusive jurisdiction clause:

‣ If the Greek EFJC had formed part of contract of carriage, this would have been a ‘significant indicium that Greek law is 

the proper law of that contract’

Consent: Offer and Acceptance -- Law Applicable to Incorporation of Term

• In this case, HCA applied NSW law (i.e., lex fori) to determine whether a term on the ticket was a term of the contract of 

carriage. i.e., lex fori applied to determine issue of incorporation of the term.

• This point of view was applied in Venter v Ilona MY Ltd, that is, forum law determined incorporation of terms.

Lex loci solutionis – Law of the place of performance (of contract)
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1. Plaintiff (Fay) booked a cruise in 
Greece from the Defendant (Oceanic 
Sun Line).

2. Upon paying the fare, Plaintiff was given an 
‘exchange order’ which stated that it would 
be exchanged for a ticket upon boarding 
the cruise ship.

3. When the Plaintiff arrived at Athens for the 
cruise, he was handed a ticket containing a 
condition that Greek courts would have 
exclusive jurisdiction in any action against 
the owner.

4. Fay sustained an injury during the voyage 
and claimed negligence against Oceanic in 
the NSW Supreme Court (NSW is where 
he had purchased the ticket). 

5. Oceanic Sun Line sought a stay of the 
proceedings, largely on the basis of 
exclusive jurisdiction clause.

Held,
The Supreme Court of New South Wales 
could not be regarded as a clearly 
inappropriate forum. On the contrary, as the 
court of the locus contractus, it afforded the 
the most appropriate forum.



• N.B. the point is that the contract should be existed, but the issue is whether parties agreed on the term specified in the 

contract. 

• Academics do no like this:

‣ Michael Pryles, ‘Judicial darkness on Oceanic Sun’ (1988) 62 ALJ 774 critique: “All Anglo-Australian text-writers are 

unanimous in the view that the proper law determines the validity of a contract, including the validity of particular terms 

of a contract, and also determines whether terms are to be implied into the contract. Was it not, therefore, a matter for 

Greek law to determine whether cl 13 formed part of the contract?”

Venter v Ilona MY Ltd [2012] NSWSC 1029

• In this case, the issues were:

‣   Whether forum non conveniens i.e. was NSWSC clearly inappropriate forum per Oceanic?

‣   Which law was appropriate (NSW, German or Thai?)

• Established fact: yacht was in Thai waters at time of accident.

• Here, German jurisdiction clause contractually bound parties to resolve disputes arising out of the contract in Germany. 

‣ The contract was made in Europe and to be governed by German Law. 

‣ No part of the contract was purported or actually performed in Australia. 

• Respondent failed to establish compelling reasons for requiring proceedings to be heard before NSWSC rather than Germany.

• Therefore, stay of proceedings ought to be granted having regard to all relevant factors.

Sources of Law and Doctrine of Stare Decisis

Sources of Law

✦ Only one common law however there is differing statutory law at the State and Federal level.

✦ Major sources include:

✴ Constitution;

✴ International Conventions -- no direct operation unless ratified.

✴ Legislation;

✴ Judicial decisions;

✴ Scholarly writings -- rarely.

Doctrine of Stare Decisis

Within Australia

✦ Binding precedent:

✴ Judge must extract concept from statute before him or her by interpretation

✴ Decisions of other courts may be relevant but not binding in relation to the meaning of similar legislation even if words 

are identical or similar

✴  Court must interpret statute as well as apply the statute to the facts

✦ Persuasive authority:

✴   Court generally follows its own previous decision on legislation unless clearly wrong.

- Intermediate appellate courts and trial judges in Australia should not depart from decisions in intermediate appellate 

courts in another jurisdiction on the interpretation of Cth legislation or uniform national legislation unless they are 

convinced that the interpretation is plainly wrong. The same principle applies to non-statutory law: Farah 

Constructions v Say-Dee [2007] HCA 22. 

- Intermediate appellate courts are not legally bound by their own earlier decisions, but should only depart from such 

authority or the authority of courts of co-ordinate jurisdiction within the national system if they are of the view that 

the decision is  “plainly wrong” and, such an error having been identified, there are “compelling reasons” to depart 

from the earlier decisions: Gett v Tabet [2009] NSWCA 76.

✴   High Court is not so constrained if it feels that interpretation is wrong.

Overseas Judgments

✦ Whatever may have been the justification for such statements in times when the Judicial Committee of the Privy Council was 

the ultimate court of appeal or one of the ultimate courts of appeal for this country, those statements should no longer be 
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1. Deceased was employee on yacht of 
respondent Owners and died in 
accident in Thai waters. The deceased’s wife 
commenced proceedings in NSWSC for 
loss of deceased's life while carrying out 
employment duties and compensation 
under (NSW) Compensation to Relatives 
Act 1897.

2. Here, the proceedings between the 
applicant and the respondent were settled. 
However, the respondents joined 
manufacture of hoist as cross-respondents 
to proceedings, claimed against cross-
respondents under contract law and 
pursuant to (NSW) Law Reform 
(Miscellaneous Provisions) Act 1946 s 5 
(LRA claim).

3. Cross-respondent sought set aside of cross 
claim and declaration NSWSC had no 
jurisdiction in respect of instant 
proceedings.

4. Alternatively, the cross-respondent claimed 
it was entitled to rely on exclusive 
jurisdiction in contract with respondent 
requiring any claim to be made in 
Germany.

Held, 
stay of NSWSC proceedings in favour of 
Germany.



seen as binding upon Australian courts... the precedents of other legal systems are not binding and are useful only to the 

degree of the persuasiveness of their reasoning: Cook v Cook [1986] HCA 73.

✦ However, if the precedence are based on a process of statutory construction which is not part of the Australian laws, in the 

absence of contrary authority, it can be followed: Union Shipping New Zealand Ltd v Morgan [2002] NSWCA 124.
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Jurisdiction General

✦ ‘Jurisdiction’ is the authority that a court has to deal with a particular case, according to its own rules of competence.

✦ Australian Courts will be jurisdictionally competent if they have both subject matter jurisdiction over the particular claims and 

defences, and personal jurisdiction over the parties to the dispute.

✴ Subject matter jurisdiction

• The superior courts of the states and territories have general common law and equitable jurisdiction.

• The Federal and Family Courts’ subject matter jurisdiction is limited to those matters granted by statute. 

✴ Personal jurisdiction

• Principally concerns the amenability of the defendant to litigation. 

Personal Jurisdiction
✦ There are only two grounds of personal jurisdiction at common law:

✴ The defendant is present in the forum; or

✴ The defendant submits to the jurisdiction of the forum court. 

Territorial Jurisdiction based on Defendant’s Presence

Individuals

Element one: physically present. 

✦ Generally rule: being physically present in the relevant state or territory at the time of service is sufficient: Gosper v Sawyer.

✴ Does not matter that the defendant’s presence is temporary: Laurie v Carroll. 

✴ However, no jurisdiction if the defendant were only in the forum’s airspace at the time initiating process was issued: Joye v 

Sheahan. 

✦ Exceptions -- defendant not being present at the time of service -- however, still within the jurisdiction of the court

✴ Defendant left the forum after initiating process was issued, either knowing that process had been issued, or leaving to 

evade service of process: Laurie v Carroll.

Gosper v Sawyer (1985) 160 CLR 548

• The general rule is that a Supreme Court will have power to hear and determine an action when the defendant is physically 

present in the relevant state or territory at the time of service. 

• And that the Federal Court and the High Court (in its original jurisdiction) will have power to hear and determine an 

action when the defendant is physically present in Australia at the time of service. 

• Here, the Industrial Commission of New South Wales would have jurisdiction over the trustees in Melbourne based on their 

presence in New South Wales at the date of service of the originating process.

• Accordingly, the registrar could not so ordered. The Industrial Arbitration (General) Regulations  (NSW), reg 157, conferred 

power only to regulate proceedings that were within the jurisdiction of the commission. It did not confer power to enlarge 

jurisdiction by permitting service out of the jurisdiction. (per Gibbs CJ, Wilson and Dawson JJ).

Laurie v Carroll (1958) 98 CLR 310

• The case illustrates at common law, a plaintiff ’s right to a court’s jurisdiction can depend on where the defendant was when 

the initiating process was issued or served. 

• The basic principle on which jurisdiction rests, according to Dixon CJ and Williams and Webb JJ, is that, at the issue of the writ, 

the defendant “may be regarded as falling under the command of the writ as an exercise of jurisdiction”.

• The important point is  that, it is the service of the writ which perfected the defendant’s duty to obey its command to appear 

before the court.

• Therefore, jurisdiction is established when the defendant is served within the forum, even if the defendant subsequently leaves.

• It follows that, jurisdiction is not generally established over a person who is in the forum at the time initiating process is issued 

but who leaves before it can be served. 

• However, a person who left the place after initiating process was issued and who either knew that process had been issued or 

who left to evade service of process will be regarded as within the jurisdiction of the court. 
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1. There was a contractual dispute 
between Laurie, a theatrical agent in 
London, and Carroll, a theatrical 
entrepreneur in Melbourne, over profits 
arising from Dame Margot Fonteyn’s 1957 
Australian tour.

2. Laurie was in Victoria between 11 and 13 
June 1957 for Dame Margot’s Melbourne 
performances, and then travelled to 
Sydney. 

a. The writ in the action issued out of 
the SC of Victoria on 14 June.

3. Laurie had been involved in negotiations to 
settle the dispute, and was ware that 
Carroll might sue. He left Australia on 20 
June, without even having been served with 
the writ. 

a. Carroll applied on 21 June for an 
order allowing substituted service of 
the writ on Laurie’s solicitors in 
Melbourne. 

Held, 
Laurie had left Victoria one day before the 
writ was issued, and was therefore outside the 
jurisdiction of that state’s SC.

1. An employee in New South Wales 
applied to the Industrial Commission 
of New South Wales for orders under the 
Industrial Arbitration Act 1940  (NSW), s 
88F(1), to avoid or vary provisions of a 
superannuation fund of which he was a 
member. 

2. Membership of the fund was a condition of 
his employment. It was administered by 
trustees all of whom are ordinarily resident  
in Victoria. 

3. The registrar ordered that process be 
served on the trustees in Melbourne. 

4. They entered a conditional appearance 
and moved to have service of process set 
aside.

Held,
The Industrial Commission had no power 
under New South Wales law to order service 
of the application out of the jurisdiction.



Joye v Sheahan (1996) 62 FCR 417

• Rule in Laurie v Carroll was confirmed and followed.

• Expand the rule in Laurie v Carroll -- jurisdiction is unlikely to be established if the defendant were only in the forum’s airspace 

at the time initiating process was issued. 

Purpose of the presence does not matter.

✦ Generally, the purpose for which the defendant is inside the territorial borders of the forum is irrelevant to the question of the 

forum court’s jurisdiction: Perrett v Robinson [1985]. 

✦ There is an established exception to this general principle if the plaintiff tricked, fraudulently enticed or physically coerced the 

defendant inside the borders of the forum territory in order to have the defendant served: Watkins v North American Land 

Timber Co Ltd (1904).

Perrett v Robinson [1985] 1 Qd R 83

• The case illustrates the general principle that the purpose for which the defendant is  inside the territorial borders of the forum 

is irrelevant to the question of the forum court’s jurisdiction.

• To Connolly J, the company could not have been defrauded since, under the contract of insurance, it had agreed to bear 

liability for any damages awarded in Queensland. 

• McPherson J held that, in any event, even if FAI were the real defendant to the action it had a presence in the state as it 

conducted business there, and so it was within the jurisdiction of the SC.

HRH Maharanee of Baroda v Wildenstein [1972] 2 QB 283

• In this case, the Privy Council held the writ had been properly served on the defendant in this country. ... [M] has validly 

invoked the jurisdiction of our courts in this, the one and only action she has brought”. per Lord Denning MR. 

• The decision was supported by Edmund Davies LJ who added that: “Both in taking ... out [the writ] and serving it (albeit when 

the defendant was only fleetingly on British soil) [M] was doing no more than our law permits ... Some might regard her action 

as bad form; none can legitimately condemn it as an abuse of legal process ... “ 

Forun Non Conveniens

• In the present case, in considering the forum non conveniens test, one of the important considerations for the court was the 

admission of the evidence and the unreasonable delay in French court.  

‣ We are told that the courts of France appoint their own court experts and might hesitate about receiving the opinion of 

experts from England.  It would be a matter for their discretion.  In any case, the French courts might not themselves see 

the witnesses or hear them cross-examined, but might only read their reports. ...  [T]here would be no difficulty in M 

Wildenstein’s experts ... giving evidence here orally with all the advantages that that carries with it.  So there is no 

injustice in that regard in having it tried in England.

‣ Apart from the admission of evidence, there is the question of delay.  We have been shown a speech which was made by 

the Premier President de la Cour de Cassation on October 2, 1970, in which he greatly regretted the delays in the civil 

procedure in France.  He gave instances, such as a case started on December 22, 1953, which was finally decided on 

March 5, 1970;  another started in 1950 decided in 1968;  another of 1957 decided in 1969.  It is said that this is due 

to the delaying tactics of lawyers.  We are used to something of the kind here, but somehow we get over them in less 

time.  So it does appear that the delay would be a good deal greater in France than in England.  I have no doubt that this 

case could be brought for trial in England within a year.

Element 2: Service 

✦ It suffices that the defendant is physically present within the jurisdiction at the moment service. 

✦ The length of presence and the purpose for the defendant’s presence are immaterial: HRH Maharanee of Baroda v 

Wildenstein; Perrett v Robinson.

✦ Provided that the defendant has been served in the jurisdiction, it is immaterial that the dispute has no connection with the 

forum. -- e.g., it may concern a contract made and to be performed abroad between parties who normally reside there: 

Oceanic Sun Line Special Shipping Co v. Fay.

✦ The onus lies on the defendant to show that the forum chosen by the plaintiff clearly inappropriate: Fay. 

General Service
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1. In this case, the issue before the court 
was the power of a Registrar of the 
Federal Court to order substituted service 
upon a person not then present in 
Australia of a summons issued pursuant to 
s596B of the Corporations Law to attend 
for examination about a corporation's 
examinable affairs.

1. Both M and W lived in Paris. M had 
bought from W, in Paris, for £33,000, 
a painting described in a sale catalogue as 
La Poesie by Francois Boucher. 

2. Later, M learned that it was probably a 
copy and worth only about £750. M took 
out a writ in England, claiming rescission of 
the contract and repayment of the price, 
and within a year had it served on W when 
he came from France to pay a fleeting visit  
to England to attend the Ascot races. 

3. W applied to have M’s actions set aside on 
the ground that it was frivolous and 
vexatious and an abuse of the process of 
the court.

Held,
the writ had been properly served on the 
defendant. 

1. Robinson had caused injury to the 
plaintiff in a motor vehicle accident in 
the Northern Territory, where damages for 
future economic loss were not recoverable. 

2. The plaintiff therefore sued in Queensland 
where full common law damages could be 
awarded. 

3. The plaintiff asked Robinson to travel into 
that state, and there accept service of the 
writ. Robinson willingly complied, as any 
damages award would ultimately be borne 
by the insurer, FAI.

4. FAI raised the claim that the plaintiff and 
Robinson, conspired to defraud FAI 
Insurance (the second defendant), and that 
service of the writ on Robinson should be 
set aside. 

Held, 
FAI’s argument against jurisdiction was 
rejected on the grand that no fraud had been 
committed. 



A writ issued out of the HC or the FC may be served on any defendant anywhere in Australia.

On the other hand, any process issued out of a state or territorial court must be served in accordance with the SEPA. 

✴ Thus, it is no longer possible, to serve process within Australia in pursuance of the civil procedure rules of the states and 

territories as an alternative option. 

Substituted Service

✦ Service in accordance with UCPR r 10.14 is taken to constitute personal service: UCPR r 10.14(4).

Corporations

Statute

✦ CA requires any foreign company intending to carry on business in Australia to be registered with the ASIC (s 601CD, CA), and 

to nominate a registered office (s 601CT, CA) and a local agent in Australia (s 601CG, CA).

✴ either has been registered under the CA; 

✴ or has applied to be so registered and the application has not been dealt with. 

✦ Statutory examples of carrying on business:

✴ Offering debentures in the jurisdiction: s 601CD(2)(a), CA;

✴ Being a guarantor body for debentures offered in this jurisdiction: s 601CD(2)(b), CA;

✴ Establishing or using a share transfer office or share registration office in Australia: s 21(2)(a), CA; 

✴ Administering, managing or otherwise dealing with property in Australia as an agent, legal personal representative or 

trustee, whether by employees, agents or both: s 21(2)(b), CA. 

✦ Non-carrying on business: s 21(3), CA.

✴ Being or becoming a party to a proceeding or effect settlement of a proceeding;

✴ Holding meetings of directors or shareholders re internal affairs;

10.20(2)(a)   Personal service required in originating process, for following courts:

- Supreme Court;

- District Court;

- The Industrial Relations Commission;

- The Land and Environment Court;

- The Dust Diseases Tribunal.
10.20(2)(b)   Methods of service (for originating process):

- May be personally served on the defendant; (i)

- May be left, addressed to the defendant, at the defendant’s business or residential address, with a person who is 

apparently of or above the age of 16 years and apparently employed or residing at that address, (ii)

- if served by the Local Court, it may be sent by post, addressed to the defendant, to the defendant’s business or 

residential address in an envelope marked with a return address. (iii)

10.21 How personal service effected generally

- Leaving copy of document with the person; [UCPR r 10.21(1)]

- If the person does not accept the copy, by putting the copy down in the person’s presence and telling the person 

the nature of the document; [UCPR r 10.21(1)]

- If, by violence or threat, a person attempting service is prevented from approaching the person to be served – 

personal service by delivering document to the person as near as practicable. [UCPR r 10.21(2)]

10.14(1) Where substituted service is employed:

- If document to be served cannot practically be served on the person; or

- Document cannot practicably be served on the person in the manner provided by law,.
Effective substituted service:

- Court may order, instead of service, certain steps to be taken for the purpose of bringing the document to the 

notice of the defendant. [UCPR r 10.14(1)]

- If steps have been taken, the court may, by order, direct that the document be taken to have been served on 

that person on a date specified in the order. [UCPR r 10.14(3)]
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✴ Maintaining bank account

✴ Effecting a sale through an independent contractor

✴ Conducting an isolated transaction completed within 31 days, not being a number of similar transactions repeated from 

time to time.

✴ Investing any of its funds or holding any property.

✦ Although the CA is federal legislation, the company must still nominate a state or territory for registration: s 119A, CA. 

✦ However, even if the company is registered in a different state or territory to the forum, it will still be amenable to the initiating 

process of forum courts served in accordance with the provision of the SEPA. -- see service below.

What if the foreign company present in the jurisdiction but not registered? -- Common law

✦ At common law, a company is considered to be present in a place and within the common law jurisdiction of its courts if it 

carries on business there. 

✦ Common law criteria for carrying on a business in the forum: NCB v Wimborne.

✴ The company is represented in the forum by an agent who has authority to make binding contracts with persons in the 

place;

✴ The business is conducted at some fixed and definite place in the forum; or

✴ The business has been conducted in the forum for a sufficiently substantial period.

✦ Note, presence is not established by appointing solicitor to commence or defend particular legal proceedings in the 

jurisdiction: NCB v Wimborne. 

National Commercial Bank v Wimborne (1979) 11 NSWLR 156

Presence 

• The issue, for our purpose, was whether NCB was present/carrying on business in NSW and therefore subject to common law 

jurisdiction of NSWSC for abuse of legal process in Switzerland.

• As a company’s separate legal identity is a legally constructed fiction, it naturally does not have a tangible presence anywhere.

• At common law, a company is considered to be present in a place and within the common law jurisdiction of its courts if it 

carries on business there. 

• Here, Holland J identified three criteria that tend to establish that a company is carrying on a business in the forum:

• The company is represented in the forum by an agent who has authority to make binding contracts with persons in the 

place;

• The business is conducted at some fixed and definite place in the forum; or

• The business has been conducted in the forum for a sufficiently substantial period.

Submission

• For submission, Holland J stated that in order to establish such a waiver, “the facts must show a voluntary act unequivocally 

evincing an intention to abandon or not assert a right”. -- a question of fact. 

• If the defendant consistently maintains its objection to jurisdiction, it will not be taken as having submitted even it makes other 

applications which go beyond a protest to the jurisdiction. 

• Further, here, letters by the solicitor re intention to proceed in court was not held to constitute submission to court’s 

jurisdiction. 

• This is because in determining whether conduct constitutes submission to a court’s jurisdiction, regard only to what 

happens in court proceedings. 

Agency relationship?

Adams v Cape Industries plc [1990] Ch 433

• In the present case, the tort victims tried to enforce the judgment in the UK courts. 

• The requirement, under conflict of laws rules, was either that Cape had consented to be subject to Texas jurisdiction (which 

was clearly not the case) or that it was present in the US. 

• The question was whether, through the Texas subsidiary, NAAC, Cape Industries plc was ‘present’. 

• For that purpose, the claimants had to show in the UK courts that the veil of incorporation could be lifted and the two 

companies be treated as one.

• In this case, the Court of Appeal held that for a company to have a presence in the foreign jurisdiction, both of the following 

must be established:
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• the company has its own fixed place of business (a branch office) in the jurisdiction from which it has carried on its own 

business for more than a minimal time.

• the company's business is transacted from that fixed place of business.

• On the facts, the Court of Appeal held that Cape had no fixed place of business in the US such that recognition should not be 

given to the US judgment awarded against it.

‣ whether it has authority to contract on behalf of the principal; 

‣ factors of relevance of carrying on the business; 

‣ did the UK company reimburse the representative for accommodation of staff etc.? 

• Therefore, to prove an agency relationship, need to find a close degree of control so that the subsidiary is not running its own 

business. 

Service 

Jurisdiction Based on Defendant’s Submission

✦ At common law, a court can also establish jurisdiction over a person by that person’s consent or voluntary submission to the 

court’s jurisdiction. -- two particular means by which this submission might be established:

✴ submission by agreement; and

✴ submission by conduct. 

Submission By Agreement

✦ Express agreement -- e.g., parties agree to exclusive jurisdiction of the courts of NSW: UCPR r 10.6.

✦ Instructing lawyers to accept service: UCPR r 10.13. 

Howard v National Bank of New Zealand Ltd (2002) 121 FCR 366

• Therefore, compare the following positions:

• If the defendant left the jurisdiction before the originating process was issued, and does not subsequently submit to 

jurisdiction or enter an appearance, the court has no jurisdiction by reason of the fact that the defendant was formerly in 

the jurisdiction even if it can be proved that the defendant let earlier in order to avoid service: Laurie v Carroll. 

• However, the position will apparently be different if, although absent from the jurisdiction, the defendant, at the time the 

originating process was issued, had authorised a representative or agent to accept service, and this will be so even though 

authority to accept service may have been withdrawn subsequently: see this case, and Filipowski v Frey. 

Submission by Conduct

Submission by Appearance

✦ Generally speaking, a defendant who actively challenges the jurisdiction of the court must act consistently with a protest 

against jurisdiction, otherwise, their acts may be regarded as being inconsistent with maintaining objections. 

✦ In considering whether the conduct constitutes submission to court’s jurisdiction, regard only to what happens in court 

proceeding. Accordingly, letters by solicitors re intention to proceed in court does not amount to inconsistent acts: Wimborne. 

✦ Examples of inconsistent acts:

✴ Where the defendant agreed to allow the substantive claim to be heard: National Commercial Bank v Wimborne;

✴ Where the defendant’s lawyer made oral submission on the merits: National Commercial Bank v Wimborne;

- by personally serving the document on a principal officer of the corporation: UCPR r 10.22(a). or

- by serving the document on the corporation in any other manner in which service of such a document may, by law, be 

served on the corporation: UCPR r 10.22(b).

- by leaving it at, or by sending it by post to, the company’s registered office: s 9(1), SEPA; s 109X(1), CA. 

- by delivering a copy of it personally to a director of the company who resides in Australia: s 9(2), SEPA; s 109X(2), 

CA.

- in the case of a registered foreign company--by leaving it at, or by sending it by post to, the address of a local agent 

of the foreign company: s 601CX, CA.
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✴ Where the defendant counterclaimed on a ground related to the plaintiff ’s claim: National Commercial Bank v 

Wimborne; Vertzyas v Singapore Airlines.

✴ Where the defendant asked or particulars or asked the plaintiff to submit to medical examination: Vertzyas. 

✴ Where the defendant contested the merits of the case: Garsec v Sultan of Brunei. 

✴ Where the defendant consented to interlocutory orders in the cause; 

✴ Where the defendant argued against the extension of the limitation period applicable to the claim;

✴ Where the defendant produces documents in response to a subpoena; or

✴ Where the defendant applied for an order for security for costs. 

✴ Generally, a party has submitted to the jurisdiction of the court in one proceeding does not mean that it has submitted 

that jurisdiction for all purposes. However, if a different cause of action raised by a cross-claim is nevertheless founded on 

or directly arose out of the same subject matter as that of the initial action, submission to the jurisdiction for the purpose 

of the initial action would also extend to the different course of action raised in the cross-claim: Marlborough Harbour 

Board v Charter Travel Co. 

Vertzyas v Singapore Airlines (2000) 50 NSWLR 1

• In the present case, the Court held in order for a party to be treated as having submitted to the jurisdiction of the court so as 

to waive an objection to such jurisdiction, it has to do acts in the court proceedings that are inconsistent with its maintaining 

such an objection, such as raising the merits of the other party’s case. However, not every act that seeks to raise the merits of 

the other party’s case will be regarded as inconsistent with maintaining an objection to jurisdiction: only those acts that 

manifest an unequivocal intention to contest those merits will be regarded as inconsistent with maintaining an objection to 

jurisdiction.

• Here, the following acts of the defendant manifested an unequivocal intention to contest the case on its merits. (which was 

inconsistent with maintaining an objection to jurisdiction):

‣ asking for particulars; and 

‣ asking the plaintiff to submit to medical examination. 

• The rationale was that asking for particulars and for medical examination clearly dealt with the substantive issues of the case 

and therefore was inconsistent with objection that the court had no jurisdiction. 

National Commercial Bank v Wimborne (1979) 11 NSWLR 156

Marlborough Harbour Board v Charter Travel Co (1989) 18 NSWLR 223

• In present case, the issue for the court to decide was whether Marlborough also submitted to jurisdiction of NSW court re 

Ship Claim by submitting re Indemnity Claim.

• For this point, the court held while the mere circumstance that a foreign party has submitted to the jurisdiction of the court in 

one proceeding does not mean that it has submitted to that jurisdiction for all purposes, the fact that a cross-claim involves a 

different cause of action from that which a party has brought does not preclude it from being raised.

• However, if a different cause of action raised by a cross-claim was nevertheless founded on or directly arose out of the same 

subject matter as that of the initial action, submission to the jurisdiction for the purpose of the initial action would also extend 

to the different cause of action raised in the cross-claim.

• Here, the essential subject matter was the sinking of the ship. Both the Indemnity Claim and Ship Claim arose from the 

subject matter of the ship sinking.

• As a result, where a New Zealand company had submitted to the jurisdiction of a New South Wales court to hear an action 

for damage to property and personal injury, it could not object to an amended claim raising other aspects of damage to 

property where the amended claim was founded on and arose out of the same subject matter as the original claim.

Garsec v His Majesty the Sultan of Brunei (2008) NSWCA 211

• The case is mainly about “Forum non conveniens” doctrine. 

• For our purpose here, the issue was whether the Sultan could withdraw appearance and went to another court. 

• Here the facts indicated that the Sultan had took steps relating to the merits of the case despite legal advice re preserving 

jurisdiction.

• Accordingly, he could not withdraw appearance and went to another court. 

• So, contesting the merits of the case is a significant factor here. 

Forum Non Conveniens
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• The defendant argued that the proper law of the contract was that of Brunei, pursuant to which the Sultan was immune from 

suit in any court; and that New South Wales was a clearly inappropriate forum. 

• In this  case, the Court held the fact that there was no other available forum in which to litigate the proceedings was relevant, 

but not decisive, in deciding whether a staying of the proceedings should be granted. 

• Accordingly, there might be some circumstances in which the Australian court was a clearly inappropriate forum even if there 

was no alternative foreign forum.

• If the subject matter of a dispute had a tenuous connection with Australia such that an Australian court would have 

jurisdiction concerning it, but all the witnesses and documents were in another country and the transaction was governed 

by the law of that other country it would be easy to reach a conclusion that the Australian court was a clearly 

inappropriate forum, regardless of whether there was another place that could hear the dispute.

‣ In the present case, the defendant enjoyed the immunity conferred by Article 84B of the Constitution of Brunei, which, 

according to the Court, were matters of substance, rather than procedure. 

• Here, the Court held bringing proceedings in New South Wales to prevent the defendant from pursuing remedies available in 

Brunei but not available in Australia was in itself oppressive.

Choice of law issue -- substantive & procedural

• As to the choice of law issue, the Court held sovereign immunity, established under the law of Brunei, was substantive, not 

procedural, because it was not directed towards “governing or regulating the mode or conduct of court proceedings”.

‣ A law whereby no duty is owed is substantive law. 

‣ Similarly, a law whereby a person has no liability is substantive law. 

‣ This is  because it does more than govern or regulate the mode or conduct of court proceedings - it stipulates the 

inevitable outcome of them.

• Substance and procedure distinction aims to minimise difference in way forum and foreign court might handle the case, but 

the focus is not to eliminate the difference.  

‣ Even rules that are clearly ones relating to the mode of conduct of court proceedings can make a difference to the 

ultimate outcome of litigation conducted in one place rather than another.  For example, a piece of evidence inadmissible 

in one legal system, but admissible in another, might make a crucial difference to the outcome, or a document obtained 

on discovery in one legal system might cause the outcome to be different to what the outcome would have been if the 

action had been run in a legal system which did not permit discovery.  Given that litigation is  inevitably run in courts or 

tribunals, that have rules and procedures, such differences are inevitable.  What the dividing line between substantive and 

procedural for the purpose of choice of law aims to do is to minimise any advantage that a plaintiff can obtain by suing 

in one forum rather than another, by restricting any such advantage to one that is a necessary concomitant of disputes 

being decided in courts or tribunals, which have their own rules and procedures. (Per Campbell JA at [121])

‣ The Australian choice of law rules require an Australian court, when hearing an action for alleged breach of contract 

governed by Brunei law, to seek to achieve the same outcome as a Brunei court would have achieved. 

Objection to Jurisdiction

✦ Defendant can object to jurisdiction by applying for court order via notice of motion: UCPR r 12.11

✴ May be filed without entering an appearance: UCPR r 12.11(3)(a);

✴ Must be filed within the time limited for the defendant to enter an appearance in the proceedings: UCPR r 12.11(2);

✴ Such application by the defendant does not constitute submission to the jurisdiction of the court: UCPR r 12.11(4).

✴ The court order will be in the nature of setting aside the originating process or service.

Service

Service Elsewhere in Australia

✦ A writ issued out of the HC or the FC may be served on any defendant anywhere in Australia: s 18, Federal Court of Australia 

Act 1976 (Cth). 

✦ Any process issued out of a state or territorial court must be served in accordance with the Service and Execution of Process 

Act 1992 (Cth). 

✦ s 8(4) of the SEPA excludes the concurrent operation of state and territorial laws with respect to service within Australia of 

process to which the Act applies. 

✦ Service of process in civil proceedings is dealt with Pt 2 of the SEPA.. 
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✦ There is no requirement o leave, or connection between cause of action and the forum: McEntee v Connor. 

McEntee v Connor (1994) 4 Tas R 18

• In this case, the court held that the defendant’s submission to the Tasmanian Court was entirely proper because the defendant 

entered a conditional appearance to the writ but deliberately did not proceed with an application to set aside service of the 

writ. 

‣ In result, Rules of Court, O13, r24(3) operated to convert the conditional appearance into an unconditional appearance 

and the defendant thereby submitted to the jurisdiction of this Court. 

• It was pointed out that the Service and Execution of Process Act 1992, s20 gives a court power to stay proceedings if it is 

satisfied that a court in another State has jurisdiction and that court "is the appropriate court to determine those matters." 

‣ Although the section does not apply to a SC, as provided by s 20(1), there is no express provision in either the Service 

and Execution of Process Act or the cross-vesting legislation to oust the common law principles governing a stay of 

proceedings on the basis of forum non conveniens.

‣ However, in the present case, the defendant failed to prove that the Tasmanian Court is an inappropriate forum to 

continue the proceedings. -- The defendant’s  solicitor relied on the provocation provisions in the Criminal Code (WA) to 

argue that these provision “may provide the defendant with a defence at law to the plaintiff's action”. -- But there was no 

actual material to suggest that provocation had any relevance in the proceedings at all. 

Service in New Zealand

✦ Service of initiating documents in New Zealand is defined in Trans-Tasman Proceedings Act 2010 (Cth).

Statute: Service Outside Australia

• For a defendant in Victoria, SC of NSW does not have jurisdiction in common law. But can have jurisdiction by virtue of the 

long arm provisions in SEPA.

• COA arising in NSW;

• NSW contract: made breached in NSW;

• NSW tort;

According to s 5(1), each Territory is to be regarded as a State. 

Section 15(1) enables initiating process whereby a person becomes a party to the proceedings, such as a writ, summons 

or third party notice, issued out of any state or territorial court to be served throughout Australia and each external 

territory.

By virtue of s 12 and s 15(2), such service of a process and service on an individual is  to be effected on individuals in 

the same manner as that process is served in the place of issue. 

Under s 18, an appearance is effective only if contains an address for service within Australia. 

If an appearance under the law of the place of issue of the process does not require the giving of an address of 
service, the address of the person entering the appearance will be taken to be the address for service: s 18(5).
The court of issue must set aside the appearance if it is satisfied that the address for service given is false and 
misleading: s 18(3).

An initiating document issued by an Australian court or tribunal that relates to the proceeding may be served in New 

Zealand: s 9(1). 

By virtue of s 10, such service is to be effected in the same manner as that process is served in the place of issue.

A defendant in a civil proceeding in an Australian court may apply to the court for an order staying the proceeding on 

the grounds that a New Zealand court is the more appropriate court to determine the matters in issue: s 17.

Limitation period is 30 working days of the Australian court after the defendant is served, or as the Australian 
Court ordered (according to the plaintiff ’s or the defendant’s application).

The Australian court may determine the defendant's application under section 17 without a hearing unless so 

requested: s 18(1).

On application under section 17, the Australian court may, by order, stay the proceeding if it is  satisfied that a New 

Zealand court: s 19(1):

(a) has jurisdiction to determine the matters in issue between the parties to the proceeding; and

(b) is the more appropriate court to determine those matters.
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1. At the time of the proceedings, the 
plaintiff lived in Tasmania and the 
defendant lived in Western Australia.

2. The plaintiff issued a writ in Tasmania and 
served it on the defendant in Western 
Australia. The writ claimed damages or 
assault occurring when the two parties 
lived together in Japan. 

3. The defendant brought the application for 
an order either that the proceedings be 
stayed or transferred to the SC of WA. 

Held,
the defendant’s argument rejected. 



• Damage in NSW;

• D is domiciled or ordinarily resident in NSW. 

• For a defendant in NZ, using TTPA. 

General

✦ The FC, HC, Australian Capital Territory, NSW, Queensland, South Australian and Tasmanian rule allow service outside Australia 

when the defendant has submitted, or agreed to submit, to the jurisdiction of the court. 

✦ NSW rules:

✴ Only Superior Court may serve overseas: r 11.1, UCPR.

✴ Originating process may be served outside Australia in the circumstances referred to in Schedule 6: r 11.2(1), UCPR.-- 

that is:

(a) if the proceedings are founded on a cause of action arising in New South Wales,

(b) if the proceedings are founded on a breach in New South Wales of a contract (wherever made), whether or not the 

breach is preceded or accompanied by a breach (wherever occurring) that renders impossible the performance of 

any part of the contract which ought to be performed in New South Wales,

(c) if the subject-matter of the proceedings is a contract and the contract:

(i) is made in New South Wales, or

(ii) is made on behalf of the person to be served by or through an agent carrying on business or residing in 

New South Wales, or

(iii)is governed by the law of New South Wales, or

(iv)is one a breach of which was committed in New South Wales,

(d) if the proceedings are founded on a tort committed in New South Wales,

(e) if the proceedings, wholly or partly, are founded on, or are for the recovery of damages in respect of, damage 

suffered in New South Wales caused by a tortious act or omission wherever occurring,

(f) if the proceedings are for contribution or indemnity in respect of a liability enforceable by proceedings in the court,

(g) if the person to be served is domiciled or ordinarily resident in New South Wales,

(h) if the proceedings are proceedings in respect of which the person to be served has submitted or agreed to submit 

to the jurisdiction of the court,

(i) if the proceedings are properly commenced against a person served or to be served in New South Wales and the 

person to be served outside New South Wales is properly joined as a party to the proceedings,

(j) if the subject-matter of the proceedings, so far as concerns the person to be served, is property in New South 

Wales,

(k) if the proceedings are for the perpetuation of testimony relating to property in New South Wales,

(l) if the proceedings concern the construction, effect or enforcement of an Imperial Act or Commonwealth Act, or a 

regulation or other instrument having or purporting to have effect under such an Act, affecting property in New 

South Wales,

(m)if the proceedings are for the construction, rectification, setting aside or enforcement of a deed, will or other 

instrument or of a contract, obligation or liability, affecting property in New South Wales,

(n) if the proceedings are for an injunction as to anything to be done in New South Wales or against the doing of any 

act in New South Wales, whether damages are also sought or not,

(o) if the proceedings are for the administration of the estate of a person who dies domiciled in New South Wales, or 

are for relief which might be granted in proceedings for administration of such an estate,

(p) if the proceedings are for the execution of trusts which are governed by the law of New South Wales, or are for 

relief which might be granted in proceedings for the execution of such trusts,

(q) if the proceedings affect the person to be served in respect of his or her membership of a corporation incorporated 

in New South Wales, or of an association formed or carrying on any part of its affairs in New South Wales,

(r) if the proceedings concern the construction, effect or enforcement of an Act or a regulation or other instrument 

having or purporting to have effect under an Act,

(s) if the proceedings concern the effect or enforcement of an executive, ministerial or administrative act done or 

purporting to be done under an Act or regulation or other instrument having or purporting to have effect under an 

Act,

(t) if the proceedings:

(i) relate to an arbitration held in, or governed by the law of, New South Wales, or

(ii)are commenced to enforce in New South Wales an arbitral award wherever made, or

2. Personal Jurisdiction

               13



(iii)are for orders necessary or convenient for carrying into effect in New South Wales the whole or any part 

of an arbitral award wherever made,

(u) if the proceedings are commenced to enforce in New South Wales a judgment wherever given,

(v) if the proceedings are for relief relating to the custody, guardianship, protection or welfare of a minor, whether or 

not the minor is in New South Wales, which relief the court has, apart from service, jurisdiction to grant,

(w) if the proceedings, so far as concerns the person to be served, fall partly within one or more of the foregoing 

paragraphs and, as to the residue, within one or more of the others of the foregoing paragraphs.

✴ If originating process is intended to be served on a defendant outside Australia, a notice to that effect must be included in 

the originating process: r 11.3, UCPR.

✴ In NSW, the HC and NSWSC, there is no need for leave to serve. However, if the defendant fails to appear, the plaintiff 

must apply for leave to proceed with the litigation: r. 11.4, UCPR. 

✴ Personal service not required, service in accordance with the country service is effected: r 11.6, UCPR. 

✴ On application by the defendant served outside Australia, the SC may make an order on the ground: r 11.7, UCPR.

• that the service of the originating process is not authorised by these rules, or

• that the court is an inappropriate forum for the trial of the proceedings.

✦ Defendant needs to show:

✴ Service done properly?

✴ One of the provision in Shedule 6 satisfied. 

Agar v Hyde (2000) HCA 41

• The UCPR only specifies what circumstances must exist in order for an originating process to be served (Schedule 6) - it is 

silent as to what matters are taken into consideration regarding leave to proceed.

• The enquiry of whether to give leave does not involve an assessment of the reasonable prospect of the claim - it involves an 

assessment similar to the one for an originating process to be served, namely, whether the claim is of the 'requisite kind' (eg, 

cause of action occurred in NSW, damages occurred in NSW). If it is, leave should be given unless there is  a reason to set it 

aside.

• In this case, the court further held that if the defendant applied for service of initiating process to be set aside, or for the court 

not to exercise its jurisdiction, then the defendant could argue any of three issues, in the following order of priority:

• The claim is not of the requisite kind which are described Schedule 6.

• The court is an inappropriate forum for the trial of the proceeding.

- The test for this is essentially whether the court is a ‘clearly appropriate forum’ as opposed to whether there is a 

‘more appropriate forum’.

• The claim has insufficient prospects of success to justify putting an overseas defendant to the time, expense and trouble 

of defending the claims

- This issue is only considered if the court has not deemed itself an inappropriate forum.

- Here, Gaudron, McHugh, Gummow and Hayne JJ held that there had to be “a high degree of certainty about the 

ultimate outcome of the proceeding”, so it was not sufficient that the plaintiff ’s failure at trail merely be “likely” or 

“probable”. The test was the same as that applied in local proceeds where a defendant can secure summary 

judgment that the matter not go to trial. 

• The test of 'reasonable prospects of success' for a summary dismissal should not be any lighter when the defendant overseas 

for the following two reasons:

‣ What is the criterion to be applied? The entire idea of summary dismissal that there are absolutely no prospects of 

success, because no one should not be deprived of his chances simply because his chances are 'small'. The court will not 

bar 'improbable' but possible cases.

‣ Such a ruling would lead to the unacceptable result that the same cases might be allowed if the defendant was served 

before he left the country but not if he was served after he left.

• Burden of proof  -- See slides. 

• This issue does not require an assessment of the strength of those claims: Agar v Hyde, [51]

• Distinguish the ‘old English approach’, which required the court to be satisfied that there was a ‘good arguable case’ that 

claims fall under Schedule 6 equivalent: Seaconsar Far East Ltd v Bank Markazi Jomhouri Islami Iran [1994].
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1. The Appellants were two defendants 
who were served statements of claim 
overseas in respect of negligence 
committed in Australia.

2. They appealed the Respondent's right for 
leave to proceed with the proceedings 
(they applied to set aside leave under r 
11.7), and also applied for summary 
dismissal on the basis of no reasonable 
prospect of success (claim was statute 
barred and no duty of care owed).

Held,
it was the issue (insufficient prospects of 
success) that led the court to refuse leave to 
proceed. The absence of a duty of care 
necessarily meant that the plaintiff had 
insufficient -- indeed no, --- prospects of 
success. 



• But note, if the prospects of success are so weak, namely “so obviously untenable that it cannot possibly 

succeed”, “manifestly groundless”, that will suggest the claim be subject to useless expense, then the claim may 

be refused by the court.  -- use these words in the exam. 

Studorp Ltd v Robinson [2012] NSWCA 382

• This case illustrates the principle that “the District Court does not have jurisdiction to make an order under Part 11 of the 

Uniform Civil Procedure Rules (UCPR), which relates to service of documents outside Australia.”

Foreign Law as fact

• In this case, Jackson J suggested NZ law was so “notorious” in Australia that judicial notice could be taken of it, but opted to 

rely on evidence instead. 

FIo Rida v Mothership Music Pty Ltd [2013] NSWCA 268

• According to the court, to establish jurisdiction, a matter must:

‣ be of a certain subject matter and within the prescribed monetary limits, andhave the necessary territorial connection.

• To satisfy the second requirement, Flo Rida had to be personally served with the document commencing the action which did 

not occur. Mothership Music tried to rely on the fact that presence in New South Wales when the proceedings were 

commenced but this was not sufficient.

• For the order for substituted service made on 18 April to have been valid, the judge had to be satisfied that the means of 

service ordered (email and facebook message) were likely to bring Flo Rida’s attention to the statement of claim while he was 

still in Australia. Given he was set to depart the following day, this could not be confidently assumed.

• Court in this case held: District Court does not have authority to serve overseas. 

Cochran v Sutton [2014] NSWCA 185

• The key point in this case is that substituted service is unavailable where personal service is not permitted.

• Here the Industrial Court of NSW was not a Superior Court -- UCPR not applied.

• Neither there is any provision in the Industrial Relations Act which expressly permitted service of originating process issued out 

of that Court outside Australia.

• Accordingly, the Industrial Court of NSW was not permitted to service outside Australia.

• As a consequence, the substituted service also unavailable. 

• Key points for the above three case (see slides, page 59?)

• There is always.....

Mode of Service

✦ Need not be personally served overseas – as long as in accordance with the law of the country where served: r 11.6, UCPR.

✦ NB: applies to convention agreements between Australia and other countries but not applicable if to be served in country 

which is party to the Hague Convention: r 11.8A, UCPR. 

✴ For the signatory countries of Hague Convention, see s 11A.1--11A.8, UCPR. 

• N.B., Mode of service depends on whether or not the country is a party to Hague Convention. 

• Where Hague Convention applies, the procedures under the Convention MUST be used: UCPR r 11A.2

Contract

✦ Grounds: Schedule 6 paras(a)-(c), UCPR.

• Place of the contract

• Main exception is postal acceptance rule. Where parties contemplate that acceptance might be posted, then the place of 

acceptance is where...

• Was the contract breached in NSW

• Two main possibilities...

Safran v Chani (1970) 1 NSWR 70

• A well-established principle of English law that where a contract is to be performed on a future day or is dependent on a 

contingency, and one of the parties to the contract repudiates it and shows by word or act that he does not intend to perform 
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it, the other party is entitled to sue him for breach of the contract without waiting for the arrival of the time fixed for 

performance, or the happening of the contingency on which the contract is dependent

• The main problem in this case is that, the two parties are in different countries and the jurisdiction of the court of suit in one 

such country is dependent upon the breach having taken place in that country.

• Applying the case law, the court found --  that so far as the solicitors' letters are concerned the breach took place where they 

were posted, namely in Melbourne. And the same result follows, in our opinion, in relation to the telephonic communications 

between Melbourne and Sydney. The breach was committed where the overt act of repudiation occurred, that is where the 

words of repudiation were spoken, that is in Melbourne.

• Accordingly, the Court held the contract sued upon was not made, nor did breach thereof occur, in New South Wales. The 

appeal should therefore be dismissed with costs.

• Therefore, the case illustrates where a breach of contract, whether wholly executory or partly performed, takes the form of a 

repudiation by express communication of intention not to perform the contract, the place from which the communication is 

sent is the place where the act of repudiation takes place and, accordingly, the place where the breach of contract occurs.

Lewis Construction Co v M Tichauer [1966] V.R. 341

• In this case, the court agreed that the condition for litigation in the Commercial Court of Lyons showed that French law had 

been chosen by the parties as the law by which the contract was to be governed, and this was a determining factor showing 

that the law of Victoria was not the proper law of the contract and that the contract was not governed by the law of Victoria 

within the Supreme Court Rules  (Vic), O 11, r 1(e)(iii).

• However, the action was one in respect of an alleged breach of a contract made within the jurisdiction under O 11, r 1(e)(i).

• Accordingly, although the court had a discretion to refuse leave to serve notice of the writ, the questions to be litigated were 

more closely concerned with Victoria than with France, and, therefore, the action was one which properly belonged to the 

courts of Victoria, and leave had been properly given to serve notice of the writ on the defendant out of the jurisdiction.

Kim Machael Productions Pty Ltd v Tropical Islands Management Ltd [2010] NSWSC 269

• With respect to the proceedings raised in NSWSC, The Court (Justice Howie) observed that the contractual term that required 

payment into a New South Wales bank account constituted only a tenuous connection with New South Wales, and that this 

was relevant to the determination of the second aspect of the defendants’ forum challenge – namely that New South Wales 

was a “clearly inappropriate forum”.

• As to the defendant’s arguments in relation to the forum, Justice Howie identified that the relevant test was whether the local 

proceedings were “productive of serious and unjustified trouble and harassment” or were “seriously and unfairly burdensome, 

prejudicial or damaging.

• In concluding that the test was satisfied, Justice Howie took into consideration the following factors:

‣ the parallel proceedings in Germany;

‣ the proper law of the alleged contract was that of Germany; -- an implied term of the contract;

‣ matters of convenience such as the location of documents and witnesses, and

‣ the tenuous connection with New South Wales constituted by the late-asserted failure to pay an interim invoice into a 

New South Wales bank account.

• Justice Howie noted that the conduct relied upon in support of the repudiation (which was the central claim in the 

proceedings) occurred almost entirely outside of New South Wales with persons who were and still are outside New South 

Wales, as a result of the contract that entirely occurred outside the state, where the contract was operating under foreign law 

and concerned the plaintiff performing its contractual obligations outside the state.

• Justice Howie concluded that the proceedings were prima facie vexatious because of the proceedings already under way in 

Germany. More than that, Justice Howie stated that he was “thoroughly convinced” that the local proceedings were “productive 

of serious and unjustified trouble and harassment” or were “seriously and unfairly burdensome, prejudicial or damaging” and 

that accordingly, New South Wales was a clearly inappropriate forum for the determination of the dispute.

Showtime Touring Group Pty Ltd v Mosely Touring Inc [2010] NSWSC 974

Whether the contract was made in NSW?

• In this case, there were actually 2 contracts:

‣ The May agreement was made when the agreement signed in New South Wales was emailed back to the defendants' 

lawyers in New York. The contract was made in New York where the email was received. -- this contract was repudiated.
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‣ The second agreement was made by sending a fax accepting the defendants' offer to the defendants' lawyer in New 

York. If there was an agreement distinct from the May agreement, it was made in New York where the fax was received 

Whether the contract was governed by NSW law?

• The May agreement contained an express written term that the agreement was governed by the law of New York. The new 

contract, the breach of which the plaintiff relied upon, affirmed, inter alia, the term that the agreement was governed by the 

law of New York.

Whether the breach occurred in NSW?

• Breach of the obligation: established case law

• If repudiation takes place by letter or telephone the breach occurs at the place from which the message was sent - 

Stanley Kerr Holdings Pty Limited v Gibor Textile Enterprises Limited  (1978) 2 NSWLR 372.

• Where the breach consists of non feasance, the place of breach is where the obligation in question was due to be 

performed - Liftronic Pty Limited v Montgomery Elevator Company  (1996) ATPR 41-458 at 41-587-41-588.

• In the present case, the breach alleged in the statement of claim was that the defendants “failed to procure the appearance 

of [the second defendant] on the scheduled August 2008 dates and caused him to perform at the Coke Live Festival in 

Krakow, Poland … ”

• Accordingly, the necessary acts to procure the second defendant's attendance would have involved, inter alia, scheduling, 

making travel arrangements and management decisions. This would have occurred most likely in the United States. It was not 

alleged the failure occurred in New South Wales. The alleged breach of agreement did not occur in New South Wales. Schedule 

6 cl (b) and (c)(iv) has no application.

Conclusion

• The provisions of Sch 6(a), (b) and (c) have no application. UCPR 11.2 does not entitle the plaintiff to serve the statement of 

claim outside Australia on either defendant.

• This conclusion renders it unnecessary to determine the alternative bases relied upon by the defendants, namely that this 

Court should decline to exercise jurisdiction on the grounds it is an inappropriate forum or that the plaintiff's claim was not 

reasonably arguable, matters upon which the defendants bore the onus of proof.

Tort 

✦ Grounds: Sch 6(a), (d), (e), UCPR. 

Tort Committed in NSW

✦ Query whether the act of the defendant which gives the plaintiff his cause of action occurs within the jurisdiction: Distillers. 

✦ In a case of defamation, the tort is committed at the place where the defamatory material is received and acted upon, rather 

than the place where it was written or spoken: Dow Jones & Co v Gutnick. 

✦ In a case where the fraudulent misrepresentation is made by telephone or telex, the tort is committed at the place where the 

message is received: Sigma Coachair Group Pty v Bock Australia Pty Limited.

✦ In the case of a negligent misrepresentation, the tort is committed at the place where it could have been reasonably 

anticipated that it would be received by the plaintiff or brought to the plaintiff's attention, even if in fact it is received by the 

plaintiff elsewhere: Sigma Coachair Group Pty v Bock Australia Pty Limited.

Distillers Co (Biochemicals) v Thompson (1971) 1 NSWLR 83

• When it is necessary to determine which country's courts should have jurisdiction to try an action having some connection 

with more than one country, the object is to fix upon the most appropriate court to try the action, and the degree of 

connection between the cause of action and the country concerned should be the determining factor: Tyne Improvement 

Commissioners v. Armement Anversois S/A (The Brabo)  [1949] A.C. 326, at p. 338, and Lewis Construction Co. Pty. Ltd. v. M. 

Tichauer S/A  [1966] V.R. 341, referred to.

• It is not correct to say, in an action of tort, that because there is no complete tort until the damage has occurred, therefore the 

cause of action arises whenever the damage happens to occur; nor is it correct to say that the cause of action arises where 

the last ingredient, the event which completes the cause of action, occurs.

‣ The theory that cause of action means the whole cause of action and the courts of a country do not have jurisdiction 

unless all the ingredients of the cause of action occurred within the country (unless the defendant happens to be present 

in the country) -- WRONG
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‣ It is necessary and sufficient that the last ingredient of the cause of action, the event which completes it and brings it into 

being, has occurred within the jurisdiction -- WRONG

- For example, mother consumed the medicine in another state other than NSW when she was having a vacation, 

although the medicine was bought in NSW, if the theory was right, NSW would have no jurisdiction. 

• Therefore, the right approach is, when the tort is complete, to look back over the series of events constituting it and ask the 

question, where in substance did this cause of action arise?

• The correct rule is that a cause of action arises within the jurisdiction of a particular court if the act on the part of the 

defendant which gives the plaintiff his cause of complaint occurs within the jurisdiction: Jackson v. Spittall  (1870) L.R. 5 C.P. 

542, followed.

• In the present case, negligence was not in manufacture, but rather in failing to warn of the danger for women in first 

trimester, which “occurred” in NSW where the medicine was obtained (even though manufactured and packaged in UK).

• Accordingly, the plaintiff was entitled to complain of the first defendant's failure to give her warning that the goods sold would 

be dangerous if taken by an expectant mother in the first three months of pregnancy as being negligence by the defendant in 

New South Wales causing injury to the plaintiff there, and thus the cause of action arose within the jurisdiction of the court in 

which the action was brought.

Dow Jones & Co v Gutnick (2002) 210 CLR 575

• In this case, HC rejected argument that special rule was necessary for Internet publication so as to avoid consequence that 

publishers of material could find themselves subject to the law of every country in the world with Internet access.

• Harm to reputation is done when a defamatory publication is comprehended by the reader, the listener, or the observer. Until 

then, no harm is done by it. This being so it would be wrong to treat publication as if it were a unilateral act on the part of the 

publisher alone. It is not. It is a bilateral act - in which the publisher makes it available and a third party has it available for his 

or her comprehension.

• Accordingly, defamation ordinarily occurs at the place where the allegedly defamatory material is available in a 

comprehensible form. In the case of material on the World Wide Web, it is not available in a comprehensive form until 

downloaded on to the computer of a person who has used a web browser to pull the material from the web server. It is where 

that person downloads the material that the damage to reputation may be done. 

• As to the single publication rule, whereby a single communication heard by two or more third persons is deemed a single 

publication, has no place in Australian law.

Locating the tort

• The court (per Gleeson CJ, McHugh, Gummow and Hayne JJ) pointed out locating the place of commission of a tort is not 

always easy. Attempts to apply a single rule of location (such as a rule that intentional torts are committed where the 

tortfeasor acts, or that torts are committed in the place where the last event necessary to make the actor liable has taken 

place) have proved unsatisfactory if only because the rules pay insufficient regard to the different kinds of tortious claims that 

may be made. Especially is that so in cases of omission. In the end the question is “where in substance did this cause of action 

arise?”(Distillers at p 468; Voth at p 567). In cases, like trespass or negligence, where some quality of the defendant’s conduct 

is critical, it will usually be very important to look to where the defendant acted, not to where the consequence of the conduct 

were felt: at [43].

Sigma Coachair Group Pty v Bock Australia Pty Limited [2009] NSWSC 684

• The case illustrates Where the representations contained in the catalogue, operating instructions and data plate affixed to the 

compressors which were provided by German manufacturer to the Australian supplier upon sale of compressors were 

representations provided by German manufacturer to the plaintiff in NSW, gave the plaintiff its cause for complaint  

• In this case, the first issue for the court to decide was whether the plaintiff's claim against the second defendant under the 

Trade Practices Act pleads a cause of action arising in New South Wales under paragraph (a) of Schedule 6, and, if so, whether 

it has insufficient prospects of success.

• A cause of action will arise within the jurisdiction if the act on the part of the defendant which gives the plaintiff his or her 

cause of complaint has occurred within the jurisdiction: Distillers Co (Biochemicals) Ltd v Thompson [1971] AC 458 at 468.

‣ i.e., to look at the events constituting the tort and ask, where in substance the cause of action arose

• In the case of fraudulent misrepresentation, when it is made by telephone or by telex, as it was here, the tort is committed at 

the place where the message is received. 

• On the facts asserted by the plaintiff, the acts on the part of the second defendant which are relied upon as giving the 

plaintiff the grounds for its  cause of action are deceptive representations about the operational suitability of the compressors. 
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