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Principles	of	Private	Law:	Contracts 

1 Introduction to Private Law 

1.1 The place of contract within private law 
x The law of obligations includes: 

1. Contract 
2. Tort 
3. Restitution (unjust enrichment) 
NB:  The law of obligations also includes equitable principles (fiduciaries, confidential information, estoppel). 

x Contractual obligations are distinguished from other private law obligations as they are self-imposed rather than imposed 
by law. 

x Private law encompasses: 
o Law of obligations Î Obligations placed on particular persons  
o Law of property Î Obligations imposed generally on all  members of society in relation to tangible and intangible. 

(Relationship between people and things) 
x In both obligations and property, the rights are “private” as they are exclusively enforceable by individuals recognised as the 

holders of the relevant rights. 
 

1.2 TORT 
x Torts are “civil  wrongs” as they are enforceable by the person wronged, not the state. 
x Remedy provided as damages 
x Includes assault, battery, false imprisonment, trespass to land, conversion of goods, nuisance, defamation, deceit & 

negligence. 
x Negligence elements: 

o Duty of reasonable care owed to plaintiff 
o Breach of duty 
o Damage to the plaintiff 

1.2.1 Torts committed in a contractual context 
x The Courts have rejected the argument that B’s duties are governed exclusively by a contract with A, where either 

A or a third party C suffers.   
x Three  examples: 

o A enters contract because of B’s statement (which is false).  A may have an action for damages in the tort of 
deceit (if statement was not incorporated in the contract) 

o A purchases a good from B and is injured due to a defect.  If B is bankrupt, A may bring an action in negligence 
against C who may owe a duty of care to consumers. 

o A hires solicitor B to draw up a will  leaving money to C.  However B draws up the will  improperly and C is left 
with nothing.  While C cannot sue B under contract (privity), C may have an action of negligence against B for 
breach of duty of care owed by B to C. 

1.2.2 Concurrent liability in contract and tort 
x Concurrent l iability exists where a plaintiff can sue for both contract and tort.  
x This usually arises where a contractual obligation is owed to take reasonable care in performing services, where 

the duty of care also exists in tort law. 
x While duplication of damages is not allowed, the plaintiff may “assert the cause of action that appears to be the 

most advantageous” [Hill v Van Erp 91997) 188 CLR 159] 

1.2.3 Tort and contract compared: 
(a) Contract as a self-imposed obligation: 

x While it seems that duties in contract are self-imposed (in that they voluntarily enter into an agreement), 
all  duties are imposed by law. 
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x An objective approach to contract formation shows that contractual l iability may arise rega rdless of actual 
intentions Æ therefore it can be seen that the obligations are imposed by law as there is a standard of 
conduct determined by the courts , l ike torts. 

(b) Tort as universal duties  

x Even with the doctrine of privity under contract, statute in many jurisdictions has substantially modified 
this. 

x Further, while torts are seen as a universal duty, it is owed only by a person in a particular situation to 
“neighbours”, and where loss is purely economic, it is quite strictly l imited. 

 
(c) Contract as strict l iability 

x Liabil ity in contract is strict.  However the standard of care in the tort of negligence is objective and can be 
pitched so high as to be virtually strict. 

 
(d) Measure of damages 

x Damages in both contract and torts aim to place the plaintiff back into the position he or she would have 
been in had the contractual or tortious duty not been breached. 

x Torts aims to protect individuals from interferences that make them worse off, and are therefore of a 
negative kind (ie prohibiting antisocial behaviour that may harm others) 

x Contractual law is concerned with ensuring that the prommisor improves the position of the other party, 
and are therefore of a positive kind.  Awards under contract aims to put the promise in the position he or 
she would have been in had the contract been performed to protect their expectation interest. 
 

1.3 UNJUST ENRICHMENT 
x Unjust enrichment is concerned with obligations to restore unjust gains. 
x Restitutionary remedy “aims to give back to the plaintiff, the value obtained directly from the plaintiff’s labour or 

assets” 
x Claim for restitution based on unjust enrichment can take the following forms: 

o Claim to recover money paid 
o Claim to recover reasonable remuneration for services rendered or goods delivered 

x Previously quasi-contractual (based on implied contract), however it is now accepted that the obligation to restore 
a benefit received is one imposed by law to prevent unjust enrichment. 

x PAVEY & MATTHEWS PTY LTD V PAUL  
FACTS: 
There was a contractual promise to pay reasonable remuneration to builders for work, however was unenforceable 
under a statutory provision as it was not a proper contract. 
HELD: 
There was a restitutionary obligation imposed by law on the basis of unjust enrichment which allowed the builder 
to recover remuneration as the home owner had requested, and accepted the benefit of the work. 

1.4 EQUITY 
x Developed as doctrines and remedies for the purposes of remedying defects in the common law. 
(Short) HISTORY 
x From the Middle Ages, there was dissatisfaction with the common law system (eg l imited range of remedies 

and actions to take) 
x This led to the development of the Court of Chancery, which had the power to order someone to perform a 

contract (specific performance) or to refrain from breaching a contract/committing a tort (injunction) 

1.4.1 The development of equity 
x Court of Chancery was abolished due to its inefficiency 
x Common law and equity was then merged by the Judicature Act passed in 1873 (England & Wales) where equity 

prevailed where there was conflict. 
x Reforms were followed in Australia, where Supreme Courts had the power to administer common law and equity 

together. 
x While the administration of both laws have been merged, common law and equitable doctrines operate according 

to different principles: 
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o Equity:  Provides remedies that are available at the discretion of the Court.  
o Common Law:  Provides remedies that are available as of a right.  

 

1.4.2 Equitable obligations 
(a) Equitable estoppel: 

x Obligation not to harm others by behaving inconsistently. 
x Rights are created where promises and representations have been relied upon. 
x Results in enforcement of promises, and fulfi lment of promises. 

(b) Fiduciary obligations: 
x Obligation to act solely in the interests of those who repose special trust and confidence in us. 
x Fiduciary must not profit from their position. 
x Remedies for breaches in fiduciary duty are sometimes restitutionary (profiting from breach), or 

compensatory (losses suffered from beneficiary from breach). 
(c) Obligation of confidence: 

x Obligation not to misuse confidential information. 
x Remedies are sometimes restitutionary (where profits are made from misuse of information), or 

compensatory (where losses result from disclosure of information). 
x Example of duty of confidence arising:  Parties negotiating for a contract 

1.4.3 Equitable remedies in contract 
x Equitable remedies supplement the common law remedy of damages and enforcement of contracts.  Ie specific 

performance and injunctions wil l  be granted if common law remedy of damages is inadequate. 
x Contract will  be set aside or rescinded in equity if there is unconscionable conduct (eg misrepresentation) 
x Equity will  rectify a written document if parties have by mistake inaccurately recorded the terms of their 

agreement. 

1.5 STATUTORY OBLIGATIONS AND REGULATION 
Australian Consumer Law (ACL) set out in schedule 2 of the Competition and Consumer Act 2010  (Cth) (CCA) 

x The ACL regulates misleading and deceptive conduct, unconscionable conduct, unfair contract terms, consumer 
guarantees, product l iabil ity and unsolicited consumer agreements. 

x The ACCC has the power to enforce the provisions of the ACL in the way of fines and remedies. 

1.5.1 Misleading or deceptive conduct 
x ACL Parts 2-1 and 3-1. 
x s18(1) in Part 2-1 prohibits misleading or deceptive conduct in trade or commerce. 
x The legislation also provides a range of remedies including damages and rescission, which are not hampered by 

l imitations placed by tort (such as culpability) or those placed on claims for rescission imposed by equity.  

1.5.2 Unconscionable conduct 
x ACL Part 2-2. 
x Courts given the power to grant damages such as monetary compensation and voiding contracts.  

1.5.3 Unfair contract terms 
x ACL Part 2-3. 
x Looks at fairness of terms (not just conduct in making, performing or enforcing the contract).  
x If a term is fund unfair, it is void, and should be treated as if it did not exist. 

1.5.4 Consumer guarantees 
x ACL Part 3-2. 
x this part provides minimum standards of quality applying to supply of goods and services.  
x These guarantees cannot be excluded or l imited by contract, and take priority over any warranties. 
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2 Formation of Contract: Offer 
x Traditionally there are four essential elements to contract formation: agreement, consideration, certainty, and an intention 

to create legal relations 
x Agreement usually consists offer and acceptance, but this is merely ‘an aid to analysis’ (Greig and Davis, The Law of 

Contract, 1987, p 246) 
x If the traditional approach to acceptance cannot be applied, it is relevant to ask (per Heydon JA in Brambles Holdings Ltd v 

Bathurst City Council  [2001] NSWCA 61) 
o Whether in all  the circumstances an agreement can be inferred 
o Whether mutual assent has been manifested 
o Whether a reasonable person in the position of each of the parties would think there was a concluded bargain  

2.1 Offer 
Gibson v Manchester City Council [1979] 1 WLR 294 House of Lords 

Facts 

x In 1970, Manchester City Council, then controlled by the Conservative Party, adopted a scheme allowing tenants of 
council  housing to purchase the freehold title to their home 

x Gibson expressed interest in the scheme, to which the Council  sent a letter to Gibson stating that they ‘may be 
prepared to sell  the house to you’ at a nominated purchase price 

x Gibson completed the application form and returned it to the council, but left the purchase price blank in order  to 
further negotiate of the price 

x Before formal contracts were prepared, the Labour Party won control of the Council, who then abandoned the scheme, 
and only completed the sales of those for which a binding contract had been concluded  

x The Council  denied that they had entered a binding contract with Gibson, which he successfully sued to enforce specific 
performance. The council  appealed 

Issue 

x Did the correspondence between the parties constitute a legally enforceable contract?  

Held 

Lord Diplock: 
x The present contract was can be analysed in the normal terms of offer and acceptance 

o There may be contracts made by an exchange of correspondence between parties in which the successive 
communications other than the first are in reply to one another, though these ar e exceptional  

x The language and wording of the letter that Gibson alleged to constitute an offer, such as ‘may be prepared to sell’, and 
instructions ‘to make a formal application to buy’, do not in their ordinary meaning form a firm offer of an enforceable  
open contract for the sale of land. 

x Further correspondence over the price and mortgage indicate that the correspondence was rather negotiations prior to 
the formal offer 
 
Appeal allowed 

Ratio / Principles 

x Look to the ordinary meaning of the language in the alleged offer to determine whether the correspondence is part of 
the negotiations or a formal offer 
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Carlill v Carbolic Smoke Ball Company [1893] 1 QB 256 Court of Appeal 

Facts 

x The defendants manufactured a device called a ‘Carbolic Smoke Ball’, which  was claimed to prevent colds and 
influenza. 

x The defendant claimed in an advertisement that a ‘₤100 reward will  be paid… to any person who contracts the 
increasing epidemic influenza, or any disease caused by taking cold, after having used the ball  three times daily for two 
weeks.’ 

x The plaintiff purchased a smoke ball  on faith of the advertisement and used it in accordance to the manufacturer’s 
directions from 20 November 1891 until  17 January 1892, when she contracted influenza. The trial judge held that the 
plaintiff was entitled to recover the ₤100. The defendant appealed. 

Issues 

1. Was the language of the advertisement in clear enough terms to constitute a firm offer? 
2. To whom did the defendant make an offer? 
3. Is notification of acceptance required in order for there to be an agreement? 
4. Was there consideration? 

Held 

Lindley LJ:  
x As the advertisement claimed that ‘₤1000 is deposited with the All iance Bank, shewing our sincerity in the matter’ the 

offer of ₤100 was not mere fluff 
x According to the language of the offer, the ordinary meaning of the conditions of the alleged contract are that the 

defendant will  pay ₤100 to anybody who contracts influenza in a reasonable time after using the carbolic balls as 
directed. Accordingly, the language is not too vague as to not constitute an offer. 

x The offer of the advertisement was not to everybody (otherwise there would be no contract), but to those who fulfi l led 
the conditions, as fulfi lling the conditions would be in effect an acceptance of the offer  

x The offer was a continuing offer (i .e. available until  the advertisement is revoked), and by the language of the offer, the 
defendant did not expect and does not require notice of the acceptance apart from notice of the performance 

o Per Brogden v Metropolitan Ry Co (1877) 2 App Cas 666, and offer of acceptance may be contemporaneous 
with the notice of performance 

x The advertisers derived a benefit from the advertisement, as they intended to increase public confidence in the product 
and hence sales, and the plaintiff was inconvenienced by using the carbolic balls three times a day, hence there is 
consideration. 
 
Bowen LJ 

x The plain meaning of the advertisement is that anybody who used the carbolic balls three times daily for two weeks, 
and then caught a cold, would be entitled to the reward 

o The time limit on protection would be the time when it is in use, rather than a reasonable time after use 
x The contract is not one made with all  the world, but with the l imited portion of the public who come forward and 

perform the condition on faith of the advertisement 
o This is in contrast with advertising books for sale or houses to let 

x The character of the transaction in question, from the point of view of common sense, implies that there is no need for 
the person to notify their acceptance of the offer 

x See above for the issue of consideration 
  
Appeal dismissed 

Ratio / Principles 

x To determine whether there has been an offer, analyse the plain meaning of the alleged offer according to the party 
who is receiving the offer 
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x Notice of acceptance may be contemporaneous with notice of performance of the condition. 
x A defendant may, expressly or impliedly, intimate a particular mode of acceptance as sufficient to make the bargain 

binding (i.e. notification of acceptance is not necessary in certain types  of contracts) 

MacRobertson Miller Airline Services v Commissioner of State Taxation (WA) (1975) 133 CLR 125 HCA 

Facts 

x The appellant airline issued tickets to prospective passengers after a fare had been paid. 
x One of the conditions printed on the ticket was that the airl ine reserved the right to abandon any fl ight or cancel any 

ticket or booking, and in such circumstances a passenger was eligible for a refund 

Issue 

x Is a ticket issued by the airl ine ‘an agreement or any memorandum of agreement’ per the Stamp Act? 

Held 

Barwick CJ: 
x Pursuant to the conditions of issuing the ticket, the airl ine is under no obligation to carry the passenger, and may only 

retain the prepaid fare upon actual performance of carriage 
o The uncertainty of airl ine travel, as opposed to steamship travel (Hood v Anchor Line), demonstrates the 

absence of any obligation on the airl ine’s part 
x Accordingly, the payment of the fare does not constitute an acceptance of an offer, but merely a prepayment of the 

fare payable for an actual carriage performed. 
  
Stephen J: 

x The issue of the ticket is an offer by the airl ine to the passenger for travel, but is not an agreement 
o The contract is made upon acceptance of that offer by the passenger, usually by conduct (e.g. turning up at the 

airport) 
x The passenger has an opportunity, of ascertaining the conditions which the carrier seeks to impose and of accepting or 

rejecting them 
o The reasonable time to reject the offer is a question of fact 
o The opportunity is absent in mass transit, or at least exists in a highly l imited form 

x Thus the passenger’s acceptance of the carrier’s offer occurs at some point after issue of the ticket  
o See Parker v South Eastern Railway Co, Balmain New Ferry Co Ltd v Robertson) 

  
Appeal allowed 

Ratio / Principles 

x The payment by a party privy to a transaction does not by itself constitute an contractual agreement, but is dependent 
on the nature of the transaction 
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2.2 Offers distinguished from invitations to treat 
Pharmaceutical Society of Great Britain v Boots Cash Chemists (Southern) Ltd [1953] 1 QB 401 Court of Appeal 

Facts 

x The Pharmacy and Poisons Act 1933 (UK) made it unlawful for a person to sell  certain drugs unless ‘the sale is effected 
by, or under the supervision of, a registered pharmacist’. 

x The defendants (Boots) operated a self-service shop of which certain drugs were displayed.  
x A registered pharmacist would supervise the area where the drugs were displayed, and would also supervise the 

transaction at the cash register, whereby they could prevent a sale if they saw fit 

Issue 

x Does the act of a customer choosing a drug to purchase from the shelf constitute an acceptance of an offer?  

Held 

Somervell  LJ 
x The display of drugs on the shelf is an invitation to the buyer to make an offer to buy the drugs, rather than an offer to 

sell. 
x The contract is not completed until  the shopkeeper, or someone on his behalf, accepts that offer at the cash register  

o If the plaintiff’s contention were true, that the customer completes the contract by choosing a drug to buy, 
then the customer would not be able to put the drug back on the shelf or substitute it for another product, 
which would be a formidable difficulty to self-service stores 

 
Birkett LJ 

x The act of a customer picking up a bottle of medicine from the shelf in this case does not amount to an  acceptance of 
an offer to sell, but is an offer by the customer to buy, which is accepted by the shopkeeper at the cash register.  

Ratio / Principles 

x The display of goods in a commercial store does not amount to an offer to sell, but is merely an invitatio n to treat. The 
contract is complete once the cashier accepts the transaction at the cash register. 

2.3 Revocation of an offer 
Goldsbrough Mort & Co v Quinn (1910) 10 CLR 674 HCA 

Facts 

x The respondent made an offer to the appellant to sell  his property at a pri ce of ₤1 10s per acre, which was to be 
accepted within one week of the date of the offer 

x The respondent repudiated the offer prior to the expiration of the week and before the acceptance of the offer by the 
appellants. 

x The appellants sued for specific performance 

Issue 

x Was the revocation of the offer of the sale of land unlawful? 

Held 

Griffith CJ: 
x  A continuing offer (i .e. where offer and acceptance are not contemporaneous) may be withdrawn before acceptance if 

there is no consideration (nudum pactum) 
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x In the present case there was consideration, thus the respondent’s letter was not merely an offer, but a contract for 
valuable consideration to sell  the property upon condition that the other party shall  bind himself to perform the terms 
of the offer within the time period stipulated 
 
O’Conner J:  

x The respondent undertook for valuable consideration to keep the offer open to the plaintiff for a week, thus could not 
lawfully withdraw it. 

o Per Farwell J, it is settled law that an option for value is not revocable during the period for which it is given 
(Bruner v Moore) 

   
Isaacs J:  

x The offer in question is ordinarily known as an option, which consists a promise founded on valuable consideration to 
sell  land on stated terms within a given time, which is not revocable (Bruner v Moore) 
  
Appeal allowed 

Ratio / Principles 

x If there is valuable consideration in the offer then the offer is binding per the terms of the offer  
o i .e. An option for given value is not revocable 

2.4 Unilateral contracts 
Mobil Oil Australia v Wellcome International (1998) 81 FCR 475 Federal Court of Australia 

Facts 

x In 1991, Mobil’s general manager for retail  marketing told franchisees at a convention that Mobil was seeking to 
implement a ‘tenure for performance’ scheme. Per the scheme, any franchisee who achieved a score of 90% or better 
in Mobil’s Circle of Excellence incentive scheme in the 6 years following 1991 would be granted a 9 year renewal of 
their franchise without cost. 

x Following management and policy changes, Mobil announced in 1994 that it would not grant renewals free of charge, 
but would discount the renewal fees of any franchisees who had succeeded in obtaining 90% or better in 1992 or 1993. 
Mobil then abandoned the Circle of Excellence judging 

Issue 

1. Did the ‘9-for-6’ proposition to franchisees constitute an offer? 
2. If there was an offer, could the offer be revoked? 

Held 

Lockhart, Lindgren and Tamberlin JJ: 
x A unilateral contract is one in which the act of acceptance of the offer is also an executed consideration for the promise 

offered. The act of acceptance called for by the offer, once completed by the offeree, leaves the contract executor only 
on the part of the offeror. 

o i .e. The act of acceptance is also the consideration and the act of performance 
o The alleged contract in question was a unilateral contract 

x The language of the videotaped offer and brochure were too vague and uncertain to be capable of giving rise to a 
contractual obligation (e.g. ‘find a way’ to ‘extend [for an unspecified period]’)  

x The revocation of a the offer would not be unjust in this case, as it is ambiguous whether each franchisee had 
commenced the performance of the act of acceptance, and Mobil would have no knowledge of this fact  

o The notion that an offer becomes irrevocable once the act or acts that constitute cons ideration for the offer 
have been partly performed (Abbot v Lance) is not universal  

x Whilst in other instances of unilateral contracts there may be an implied ancil lary contract to not revoke the offer once 
the offeree commences the act of acceptance, there did not exist on in this case due to the ambiguity of the 
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commencement of acceptance, the benefit to both parties through the alleged agreement, and existing contractual 
arrangements 

o In cases where an express or implied ancil lary contract exists, the normal remedy for revocation would be an 
award of damages in respect to the prospect that the act of acceptance would have been completed, and, by 
the same act, the offered promise duly ‘paid for’. 

x The franchisees did not suffer a detriment in attaining 90% or  better in the Circle of Excellence judging, and in fact both 
parties received benefit, thus there the stipulated executed consideration was not furnished  

Ratio / Principles 

x In a unilateral contract, the act of acceptance is also consideration and act of performance 
x There is no universal rule governing the revocation of an offer of a unilateral contract, thus it must be judged on a case-

by-case basis 

3 Agreement: Acceptance 

3.1 Conduct constituting an acceptance 
x An acceptance is an unqualified assent to the terms  of an offer Æ question is whether there was an actual 

consensus (or a “meeting of the minds”) 
x In theory, depends on whether an objective or subjective approach is taken. 

o Objective:  Were there external manifestations of consent? 
o Subjective:  Was there real consensus (ie personal intent) 

x However the HC noted in [Taylor V Johnson] that there is l ittle difference in practice between the two approaches.   
o This is because the subjective approach is tied in with estoppel which operates when a person conducts 

themselves in a way a reasonable person would believe that they are assenting to the terms of a contract (ie 
external Æ objective). 

o Therefore an offeree behaving in a way that a reasonable person would think they are accepting is bound by 
both the objective and subjective approaches. 

 
[Smith v Hughes] 

Facts: 
x Buyer wants old oats, looks at sample from the seller and wrongly believes that the oats are old.  
Held: 
x There is no contract if the parties are not of one mind (ad idem) UNLESS estoppel prevents a party from 

denying that they have accepted the terms.   
x No matter what the real intentions of the offeree are – if the offeree conducts themselves in a manner that a 

reasonable person would believe they are assenting to the terms and the other party on that belief enters a 
contract – the offeree is bound. 

x This demonstrates how both the objective and subjective view in practice achieve the same goal.  
 

[Fitness First (Australia) Pty Ltd v Chong] 
Facts: 
x Lady signs application form for gym membership without reading terms and conditions  
Held: 
x By signing the form Ms Chong had manifested her assent to the terms, and it was not relevant whether a true 

consensus ad idem had been reached between the parties. 
x Did not read terms?  Too bad, so sad. 
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3.2  Consciousness of the offer - Relationship between the offer and acceptance 

x Where the contract is unilateral – the issue is if the offeree performs an act requested by the offeror without 
intending to accept the offer – has a contract been formed? 
o Eg Nice person returns lost dog – then learns that there was a reward – can they claim the reward?  Courts say 

no: 
 

3.3 Relationship between the offer and acceptance 
The Crown v Clarke (1927) 40 CLR 227 

Facts 

x The respondent, Clarke, made a statement which led to the arrest of a man (Coulter), whom the Crown was offering a 
₤1000 reward for information leading to his arrest. 

x Clarke, who had been under arrest at the time, made the statement in order to be released, but then later claimed the 
reward. 

Issue 

x Did Clarke’s actions constitute acceptance of the offer of the reward?  

Held 

 Isaacs ACJ 
x ‘Acceptance and performance of condition [where the act of performance and acceptance are contemporaneous]… 

involve that the person accepting and performing must act on the offer.’ 
 
Higgins J 

x Analogous to an action based on misrepresentation, the statement of claim must allege and show that the plaintiff 
acted in reliance or on the faith of the offer  
  
Starke J 

x ‘The true principle applicable to this type of case is that unless a person performs the conditions of the offer, acting 
upon its faith or in reliance upon it, he does not accept the offer and the offeror is not bound to him.’  

x Establishing whether the offeree acted on the faith of the offer is an inference of fact, and may be excluded by 
evidence. 

Appeal allowed 

Ratio / Principles 

x In a unilateral contract, where performance is the implied method of acceptance, the performance must done on the 
faith of, or in reliance upon, the offer. 

3.4 Communication of acceptance 
 

3.4.1 General rule 
Acceptance has effect only when communicated to the offeror. 
x [Carlill v Carbolic Smoke Ball Co]Î This is because it indicates that there is a meeting of the minds/consensus. 
x A contract is formed when acceptance of an offer is communicated by the offeree to the offeror, thus the location at which 

a contract is formed is where acceptance was communicated to the offeror. [Brinkibon] 

x [Brinkibon] Where the condition of simultaneity is met, and where it appears to be within the mutual intention of the 
parties that contractual exchanges should take place this way, then the general rule governing acceptance MAY apply 
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o The judges emphasise that this is not a universal rule, but a sound rule => ‘No universal rule can cover all  such 
cases; they must be resolved by reference to the intentions of the parties, by sound business practice, and in some 
cases by a judgment where the risks should l ie 

[Latec Finance Pty Limited v Knight] 
Facts: 

x Knight signs a hire-purchase agreement for a TV set which was not binding until  the company signed the contract.  
Company signed but did not tell  Knight who didn’t l ike the TV and returned it before paying any instalments. 

x Latec sought to enforce the agreement. 
Held; 

x The company argued that an offeror may agree to treat the doing of an act as an effective acceptance (ie the 
signing by the company) however for this to happen the Courts held that clear language would be needed to 
support the construction of such a document otherwise the company would have full  discretion to “play fast and 
loose as they pleased” 

x No contract. 
 

3.4.2 The postal rule: 
x EXCEPTION TO GENERAL RULE:  If acceptance is expected to be sent by post – acceptance is effective as soon as it 

is posted Î [Tallerman & Co Pty Limited v Nathan’s Merchandise (Vic) Pty Limited] 
x Narrow v wide?  

o Ie Does the offeror have to intend that the action of posting would have the consequence of concluding the 
contract? 

 
[Bressan v Squires] 

Facts: 
x Solicitors corresponding 
Held: 
x While the justices concluded that the justices in Tallerman did not intend to create a narrow view of the rule – 

they suggested that in this case, as the solicitors would have required there to be actual communication 
before an agreement was reached – receipt of the post was required/ 

x This suggests that they applied the narrow principle anyway. 
 

3.4.3 Scope of the postal rule 
x Courts have extended the postal rule to telegrams (on the basis that telegrams = posted letters). 
x However the Courts have sought to distinguish forms of instantaneous communication. 
x [Entores v Mils Far Eastern Corp] Î English Court of Appeal has held that the postal rule does not apply to 

instantaneous forms of communication. 
x Australian courts have followed this decision in relation to telephone and telex communications.  
 

[Brinkibon Ltd v Stahag Stahl] 
Facts: 
x Contract was made between an English buyer and an Austrian seller. 
x After negotiations by telephone and telex, the buyers sent a telex to Vienna accepting the terms of sale. 
Held: 
x Contract was made in Vienna.   
x Logical that contract forms where the acceptance is communicated to the offeror.  Where the postal rule applies, 

acceptance is effective when and where it is placed in the hands of the post office – but for instantaneous communication – 
the general rule should apply (ie when it is received) 

x Exceptions put forward by Lord Wilberforce: 
o Where the message is sent/received by a third party 
o Where it is sent out of office hours  
o Where it is not intended to be read immediately.  

x NB:  Effect of applying technical rules of contract to an issue such as in Brinkibon (which was one of place of contract formation) 
– arbitrary results may come about. 
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x In cases of instantaneous communications, a general rule should be applied however decisions of future cases is left open as “no 
universal rule can cover all  such cases”. 

x The general rule is that the contract is complete when heard by the offeror, in this case Vienna. 
o The postal rule does not apply to telex. If it did, then the acceptance would have been complete when the telex was sent, 

which would be London 

3.4.4 Modern electronic communications 
x [Reese Bros Plastics Ltd v Hamon-Sobelco Australia Pty Limited] 

Held: 
x Acceptances sent by facsimile are governed by the general rule (effective when received)  
x However, subject to exceptions put forward in Brinkibon. 
x Such cases should be resolved by reference to the presumed intention of the offeror. 

x Internet communication has not been authoritatively determined – however obiter suggests that it should be 
treated as a form of instantaneous communication (ie general rule). 
o Time of receipt is governed by the Electronic Transactions Acts (ETAs) 
o Both 1995 & 2005 provisions suggest that an electronic message sent over the internet is effective once it is 

received by the server operated by the recipient, or a commercial server used by the recipient. 
 

3.4.5 Silence as acceptance 
x Contract cannot be forced on the offeree just by saying that acceptance will  be communicated by silence 

 
Felthouse v Bindley (1862 11 CB (NS) 869  

Facts 

x After some discussion, the plaintiff wrote to his nephew, offering to buy the latter’s horse, adding that if he heard no 
more about the issue then he would consider the horse as his own 

x Six weeks later, the nephew employed an auctioneer to sell  his farming stock, and instructed him not to sell  the horse, 
which the auctioneer eventually did by mistake 

x The plaintiff sued the auctioneer in conversi on and obtained the verdict. The defendant obtained a rule nisi  to enter a 
nonsuit. 

Issue 

x Did the plaintiff’s nephew’s silence constitute a valid form of acceptance?  

Held 

Willes J 
x The nephew’s silence on the offer sent by the plaintiff meant that the offer  was sti l l open prior to the auction on 25 

February, as the plaintiff may have retracted the offer, or the nephew could have bound him by replying to the offer  
x Whilst the nephew did express his intention to sell  the horse to his uncle through his instructi ons to the auctioneer, he 

did not communicate such intention to the plaintiff until  the 27 February, after the horse had been sold.  
 
Rule absolute 

Ratio / Principles 

x Whilst an offeror may stipulate the method that an offeree can accept an offer, and offer cannot be accepted through 
silence or non-communication. In such an event, the offer is sti l l open. 

3.4.6 Acceptance inferred from conduct 
x Some cases – conduct is sufficient as acceptance even though there is no actual communication of acceptance.  

 
[Farmers’ Mercantile Union and Chaff Mills Ltd v Coade] 

Facts: 
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x Coade applied to buy a share – company did not communicate acceptance in time but entered Coade’s 
name into the register. 

x Company only intimated its acceptance later by requesting instalments – however respondents ignored. 
Held: 
x Agreement to take the shares was inferred from the registration of the names – even though they failed 

to respond. 
 

Empirnall Holdings Pty Ltd v Machon Paull Partners Pty Ltd (1988) 14 NSWLR 523 

Facts 

x Empirnall, a property developer, retained architects Machon Paull to do work in connection with a property 
development 

x The architects sent a letter to Empirnall  with two copies of the building cost plus contract, and asked for one signed 
copy to be returned. They were informed that Mr Jury, a director, ‘does not sign contracts’ 

x Work continued, and the architects were paid, until  Empirnall  declared bankruptcy  

Issue 

x Was there a contract in the terms of the draft agreement sent by Machon Paull? 

Held 

McHugh JA 
x The objective theory of contract requires an external manifestation of assent to an offer, but the silence of an offeree in 

conjunction with the other circumstances of the case may indicate that the offeree has accepted the offer. 
o This offeree is most often bound because, knowing of the terms of the offer and the offeror’s intention to 

enter into a contract, they have exercised a choice and taken the benefit of the offer 
x Whether or not the circumstances of the case indicate acceptance is a question of fact, not law 
x The issue thus is whether a reasonable bystander would regard the conduct of the offeree, including their si lence, as 

signalling to the offeror that their offer has been accepted 
 
Appeal dismissed 

Ratio / Principles 

x An offeree may be bound to a contract despite their si lence if a reasonable bystander would regard the conduct of the 
offeree, including their si lence, as signalling to the offeror that their offer has been accepted  
 

Brambles Holdings v Bathurst City Council [2001] NSWCA 61 

Facts 

x The plaintiff (The Council) and the defendant (Brambles) were undertaking negotiations for a new contract for the 
management of the plaintiff’s Solid Waste Disposal Depot, which included receiving l iquid waste at the Depot  

x The plaintiff’s entered into the second contract on 12 July 1990, part of which required a portion of the fee charged for 
‘general commercial waste’ to be remitted to the plaintiff. 

x The plaintiff on 19 September 1991 wrote to the defendant that the fees charged for l iquid waste should be increased 
from 1.1c/litre to a maximum of 6c/litre, with the ‘additional income’ to be placed in a fund for the establishment of a 
Liquid Waste Treatment Plant. 

x The defendant responded in a letter dated 3 October 1991 by denying that the contract between the parties covered 
liquid waste. 

x The defendant then increased the fees as per the plaintiff’s letter dated 19 September 1991, but continued to retain 
the revenue.  


