
INTRODUCTORY CONCEPTS 

Admin Law = the law regulating the organisation, composition, functions and procedures 
of public authorities; their impact on the citizen; and the restraints to which they are 
subject.  

 Sets the rules by which government decisions can be made.  

 Defines how govt. should interact with individuals.  
Judicial Review (JR) = the Court’s function to review the legality of administrative 
decisions. But it is not the function of the Court to review the merits of administrative 
decisions.  
Public vs. Private Law: 

 Public – individual v government (e.g. admin + constitutional law) 
o Separation of Powers: very important – Judiciary is checking on decision making 

of executive. But, judiciary isn’t saying whether decision or good or bad they are 
just reviewing the legality.  

o Rule of Law: animating principle of public law 

 Private – individual v individual (e.g. contract + family law) 
Legislative Scheme vs. Policy: 

 Legislative Schemes – Acts, Regulations, Statutory Instruments 

 Policy – Directions, Code, Guidelines 

Sources of Power and the Constitution 

 s 61 – Source of Executive Power: 
o Exec power vested in Queen, exercisable by GG + extends to execution and 

maintenance of this Constitution and laws of the Cth.  

 s 75 – High Court’s Original Jurisdiction 
o 75(v) In all matters … in which a writ of Mandamus or prohibition or an injunction 

is sought against an Officer of the Commonwealth … the HCA shall have original 
jurisdiction.  

SOURCE, ROLE & SCOPE OF JUDICIAL REVIEW 

 
 
 
 
 
 
 
 
 

 

 The courts are responsible for JR. They are only concerned with the legality of 
decisions.  

 Courts only have the power to affirm or set aside a decision – cannot vary or 
substitute a decision.  

 When decision is set-aside it’s remitted to original decision-maker to re-do 

 Courts are checking the lawfulness of executive conduct, decisions and omissions and 
decide where the repository of public power is authorised to act under legislative 
enactment.  

 Courts don’t step into the shoes of the original decision maker. This is merits review.  

 Rule of law is an important guiding doctrine because it is concerned with protection of 
the individual from abuse of public power and the equal subjection of public officials 
to judicial process.  

History of Commonwealth Judicial Review 

We are only concerned in this course with Commonwealth JR.  

 Starting point is therefore the original source of power for JR – s 75 Consti  

 In 1903, there were additional reforms to the Fed Ct – s 39B Judiciary Act 

 Followed by major statutory reform in 1977 – the ADJR Act 

Jurisdiction 

Jurisdiction depends on whether decision is made under Cth or State law 
High Court: 

 S 75(iii) and 75(v) Cth Constitution.  
Federal Court: 

 Judiciary Act s 39B(1); 39B(1A); 44(2A) 

 ADJR Act 
Federal Circuit Court: 

 ADJR Act 

 Some exclusive jurisdiction in migration cases 

The ADJR Act 1977 

 Major reform following recommendation from Kerr Committee 

 Simplified the existing common law and constitutional JR 

 Innovative in that it established list of grounds of review 

 Subject to some limitations: some listed bodies are exempt, applies only to decision 
under statute  

 Does not apply to decisions under prerogative powers 

PROCESS OF JUDICIAL REVIEW 

 

[1] DECISION BEING CHALLENGED? 

In this section, you merely just state what the decision is.  

 E.g. the Minister for Immigration’s decision to cancel [x’s] visa.  

[2] WHICH AVENUE OF JUDICIAL REVIEW? 

This is where you decide which method to take: either Constitutional or ADJR.  

 Choose the method that suits the remedies sought as well as the method whose 
threshold issues you can establish.  

[3] THRESHOLD ISSUES? 

Constitutional Threshold Requirements - Justiciability 

Three elements must be established to fulfil threshold requirements of Consti JR: 
[1] There must be a ‘matter’ 
[2] Must be an ‘officer of the commonwealth’ 
[3] Must demonstrate ‘justiciability’ 

1. There must be a ‘matter’ 

 s 75 of the Consti grants jurisdiction to the HCA in all ‘matters’ > hence there must be 
a matter.  

Re Judiciary & Navigation Acts: 

 Provision in Act said HCA could give advisory opinions. HCA said before giving advisory 
opinion there must be a matter. There was no matter here bc an advisory opinion is 
not a contested principle or issue between adversarial parties. So no matter.  

 There can be no matter unless there is some immediate right, duty or liability to be 
established by determination of the Court. 

Re McBain; Catholic bishops: 

 M wanted to administer IVF treatment to single woman in Vic. But Act limited to 
married women or de facto women. M argued against anti-discrimination law. CB’s 
actually had no right to appeal bc they weren’t a party but they were given a FIAT by 
AG to commence proceedings in HCA for certiorari (quashing). Application by CB’s did 
not give rise to a matter.  

 Justice Hayne: at the heart of ‘matter’ is a controversy about rights, duties or liabilities 
which by application of JR will be quelled. The controversy must be real and 
immediate. “It will often be the case that an attempt by a person who has no more 
than a theoretical interest in the subject matter to agitate a question about rights, 
duties or liabilities, of others will not give rise to any matter.” 

2. Must be an ‘officer of the Commonwealth’ 

 No definitive HCA ruling on this term.  

 Covers public servants, Ministers, tribunals, boards, Commissions 

 A grey area is statutory corporations.  

3. Is there ‘justiciability’ 

 This is a conceptual requirement > perhaps some decisions of the Exec are not 
suitable for JR – e.g. complex high-level policy decisions, going to war, etc. 

 It invokes the doctrine of the separation of powers in the sense that justiciability 
requires the courts not to overreach and go beyond the power granted in Ch III.  

Hicks v Ruddock: no automatic non-justiciability applied to foreign relations.  

 David Hicks, was seeking consular assistance from R for a prisoner swap so H could be 
released. R refused. H sought JR of that decision.  

 Court held no automatic non-justiciability applied to foreign relations. Each case to be 
considered and decisions made based on circs of case.  

 “The question for a Ch III Ct is whether the proceeding requires the extension of the 
court’s jurisdiction into areas political in nature, such that it has no legal guidelines or 
criteria against which to make its determination.” 

Peko Wallsend (1987): complex high-level policy decisions are non-justiciable. 

 PW held exploration rights in Kakadu area in NT. It was being decided whether the 
national park in the area should be extended beyond where PW had exploration 
rights, meaning PW wouldn’t be able to mine it. Decision was to extend the national 
park, i.e. no mining.  

 Held: complex high-level policy decisions are non-justiciable. But this does not apply 
to all cabinet decisions.  

 “It is to cabinet that the highest decisions of policy affecting Australia are brought … in 
cabinet these conflicts have to be resolved.” 

ADJR Threshold Requirements - Reviewability 

The threshold requirements for ADJR judicial review are contained in the Act. We start with 
s 5 ADJR which states ‘a decision to which this act applies.’ To give meaning to this we look 
at s 3(2) ADJR and s 3(3) ADJR. As such, under these provisions the following three 
elements must be established to fulfil threshold requirements for ADJR JR: 

[1] There must be a decision 
[2] Decision must be of an administrative character 
[3] Decision must be made under an enactment 

1. There must be a decision 
ABT v Bond: 

 Bond owned television station, of which a requirement for a broadcasting licence is to 
be fit and proper. Licence was held by company, but Bond a director so they looked at 
him to determine if he was fit and proper for a licence renewal. In course of inquiry 
ABT made recommendation that Bond wasn’t fit and proper. But it was only a 
recommendation not a final decision, but Bond didn’t want to have to wait until the 
process concluded before he challenged. So, issue was: is this recommendation by 
ABT in the inquiry phase a decision.  

 General rule from Mason CJ: reviewable decision is one for which provision is made by 
or under statute and will generally but not always be final, operative or determinative. 
A conclusion reached as a step along the way would not ordinarily amount to a 
reviewable decision UNLESS the statute provides for the making of a finding or ruling 
on that point.   

2. Decision must be of an administrative character 

 This is not defined in ADJR Act. Must look at cases.  

 Again, think about the separation of powers: 
o Decision of judicial character: e.g. criminal law decision, couldn’t be reviewed as 

an administrative decision.  
o Decision of parliament: e.g. introducing a bill, couldn’t be reviewed using admin 

law 
o Decision of executive (and its underlings): they make decisions that are 

administrative in character so can be reviewed.  

 Essentially this exists to prevent applications for review that are of a legislative or 
judicial character 

3. Decision must be made under an enactment 
Griffith University v Tang: 

 T a PhD student at Griffith. Alleged she engaged in academic misconduct by falsifying 
the number of experiments she had conducted. Uni did inquiry and so decided to 
exclude her as a PhD candidate. Griffith uni Act was introduced for the creation of the 
uni, giving it power e.g. to give degrees. Issue: was the decision to exclude T made 
under an enactment? 

 Held: 2 criteria for under an enactment: [1] decision has to be expressly or impliedly 
authorised by enactment [2] decision must confer, alter or otherwise affect rights or 
obligations.  
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The process for a JR challenge follows these steps: 
 
[1] Ask what is the decision that is being challenged? 
[2] Which avenue of JR will you take? Constitutional Cth JR or ADJR JR? 
[3] What threshold issues must be established for the avenue chosen? 
[4] Does the party have standing? 
[5] Grounds of Review 
[6] Remedies 
[7] Jurisdictional Error 



 T failed to establish 2nd limb. Any expectation she might’ve had that Uni would follow 
its own disciplinary code did not create substantive rights under the general law, nor 
did it arise under an enactment, but rather under the “soft law” policy.  

[4] DOES THE PARTY HAVE STANDING? 

Standing = the right to commence legal proceedings.  

 Just think of the public vs. private interest.  
o If you are a private individual concerned you automatically have standing – e.g. 

person claiming refugee status.  
o If you are a public interest then you need to be able to establish standing.  

 Standing is only an issue for public law bc people sometimes want to argue a public 
interest.  

 We have standing bc there should be boundaries on the ability to initiate proceedings 
to challenge govt. decisions (floodgate argument). Judicial resources are limited and 
costly. Rulings by court form precedent and so parties to case should have an interest 
in the outcome. Ensures arguments are informed.  

 Some argue against standing bc: ability to restrain unlawful govt. action shouldn’t be 
restrained, the rules of standing are hard to predict (special interest, person 
aggrieved), law of standing doesn’t accomplish its objective.  

 Traditionally the role of the AG was to uphold the public interest. But this is 
complicated in modern day bc they are member of the Executive Govt.  

 But the AG has the power to grant a fiat so someone else can bring the proceeding: 
e.g. Re McBain: AG granted fiat to Catholic Bishops Conference.  

 This is different to amicus curiae which is a friend of the court who is allowed to make 
submissions on a specific issue.  

Common Law (Commonwealth) Standing 

The test for common law standing depends on the remedy sought: 

 Prohibition & Certiorari – allows a stranger (a person with no private legal right or 
interest to protect. But court has discretion to refuse. Now it’s about person aggrieved 

 Mandamus – allows a person with a sufficient interest 

 Equitable Remedies – allows a person with a special interest 
However, basically now the test is whether the person bringing the action has a special 
interest.  
ACF 1: 

 ACF wanted to challenge a decision that granted a wood chipping licence bc they felt 
it was a public policy issue. ACF were trying to protect forests. They were seeking 
declaration and injunction. In the objects of the ACF they were clearly concerned with 
the preservation of the environment.  

 Held: HCA said the special interest test required more than a mere intellectual or 
emotional concern, no matter how intense or strong that concern may be. Individual 
must be seeking more than the satisfaction or righting a wrong, upholding a principle 
or winning a contest.  

 Just bc they had it in their objects to preserve environment didn’t make it a special 
interest.  

 “An ordinary member of the public, who has no interest greater than any other 
member of the public, has no standing to sue to prevent the violation of a public right 
or enforce the performance of a public duty.” 

Onus v Alcoa: 

 O and other members of abo group has particular connection to a specific place. The 
place was significant bc it was a place of congregation and held abo relics. Alcoa was 
an aluminium smelting co that wanted to build a plant on this land. They got approval 
so O and a group of concerned abos challenged. Question: following ACF 1 did they 
have more than a mere intellectual or emotional concern.  

 Held: noted that special interest test was flexible, requiring assessment of importance 
of concern of the plaintiff with the subject matter and the relationship of the plaintiff 
to the subject matter. They did have standing here because they were more 
particularly affected than other members of the community bc they were the 
custodians of the relics. 

Ogle v Strickland: 

 Fed Ct gave standing to 2 priests to challenge censorship board’s decision to allow a 
blasphemous film. Ct said doctrines of the Church had no less cultural and spiritual 
significance for the priests than the relic for the aboriginals in Onus v Alcoa.  

ACF 2:  

 Note: this was just before a single judge of the Fed Ct.  

 ACF tried to challenge a different wood chipping licence decision. In this case though, 
the ACF had much greater evidence proving they were a national conservation org. 

They had evidence of community expectation that ACF would act in the public interest 
and evidence that the community supported ACF’s work of environmental protection. 

 Held: the single Fed Ct judge said that they did have standing. But ACF’s standing was 
limited to this case. In future cases, it would depend on the circs.  

ADJR Act Standing 

The starting point for standing under the ADJR Act is the words ‘a person aggrieved’ in s 5. 
For this we must then look to s 3(4): 

 A reference to a person aggrieved is a reference to a person whose interests are 
adversely affected by the decision 

 But ADJR Act does not define this, so we must use the common law. It has been 
influenced by the special interest test under Common law standing.  

So, go back and refer to cases like ACF just to the left.  

 We also have specific ADJR standing cases we can apply.  
NCEC v Minister for Resources: 

 This case provided a useful guide for when you are an organisation seeling to uphold a 
public interest. Again, concerned wood chipping licence. In this case NCEC was just a 
local org (not national like ACF). It was found they did have standing.  

 Held: NCEC could not rely solely on its objects, its role as commentator in the EIS or 
any complaint made about non-compliance with statutory procedures. But 5 factors 
were identified that were considered enough to give them standing. [1] their specific 
concern with the subject matter (given the evidence of how long they had been 
advocating on that issue) [2] closeness of their relationship to the subject matter (they 
were the peak body in the area) [3] in the past they’d received fed and state govt. 
funding (which indicated they were worthy of funding in environmental space) [4] 
focused on where their funding sources were (largely govt. grants) [5] past history on 
the matter.    

Right to Life Association: 

 Fed Ct held association didn’t have standing under ADJR. “Applicant must establish 
that if successful … he will gain a benefit or advantage greater than the benefit or 
advantage thereby conferred upon ordinary members of the public.” They were 
incorporated and had objects, but Ct said can’t just by virtue of its incorporation be 
placed in a better position than an individual.  

 “it does not follow that the right to speak and influence opinions of the public and of 
politicians may be transmuted into a right of standing.” 

Alphapharm v SmithKline: commercial interests weren’t enough.  

 Pharmaceutical companies in same space and a govt. decision was made. One co was 
happy, one was disappointed and so challenged decision. But they had to show 
interests adversely affected.  

 Held: commercial interests weren’t sufficient to be interests adversely affected.  
Batemans Bay Aboriginal Council: commercial interests were enough. 

 2 local abo groups in south coast of NSW. One provided funeral services for local abos 
which involved many matters of cultural sensitivity. So one co was doing this but then 
govt. made decision allowing another co to do it too.  

 Held: 3 HCA judges found that the special interest test resulted in “an unsatisfactory 
weighting of the scales in the favour of defendant public bodies as it required 
applicants to show more than just abuse of administrative power.” So business 
competitor did have standing.  

 Note: don’t emphasise this case too much bc it was a very specific set of facts.  
Animal’s Angels: animal welfare issue + standing 

 AA were trying to challenge decision about live animal export, arguing provisions of 
Act requiring veterinarian certificate hadn’t been complied with.  

 Held: Full Fed Ct said they did have standing: “the evidence establishes that the 
appellant has a special interest to seek the relief set out in its application to the Court. 
We accept that standing requires a sufficient interest, not one which is a unique 
interest or the strongest interest compared with others who may have an interest” 

[5] GROUNDS OF REVIEW 

Ground = a legally recognised basis for judicial review.  

 Facts of a case will often raise more than one ground for challenge.  

 Grounds were developed through common law and were consolidated in the ADJR Act 

 Thus, we follow them as they are set out in the ADJR Act but for constitutional JR they 
are just common law grounds.  

 Facts of cases often mean that multiple grounds exist, so it is possible for them to 
overlap.  

 Note: ultra vires is a term that describes the government acting beyond powers, IOW: 
the government had acted ultra vires.  

We consider the following grounds of review: 

 Procedural Fairness/Natural Justice – s 5(1)(a)  

 Procedures not followed – s 5(1)(b)  

 Person not authorised – s 5(1)(c)  

 Decision not authorised – s 5(1)(d)  

 Improper exercise – s 5(1)(e)  
o Taking into account an irrelevant consideration – s 5(2)(a)  
o Failing to take into account a relevant consideration – s 5(2)(b)  
o Improper purpose – s 5(2)(c) 
o Discretionary power in bad faith – s 5(2)(d) 
o Discretionary power at behest of another – s 5(2)(e) 
o Discretionary power in accordance with policy without regard to merits – s 5(2)(f) 
o Unreasonableness – s 5(2)(g) 
o Uncertain decision – s 5(2)(h) 

 Error of law – s 5(1)(f) 

 Decision affected by fraud – s 5(1)(g) 

 No evidence to justify decision – s 5(1)(h) 

 Otherwise contrary to law – s 5(1)(j): this is a catch all ground.  

Procedural Fairness/Natural Justice – s 5(1)(a) 

 This ground is concerned with securing a fair hearing for individuals and the right to 
unbiased judgement.  

 Natural justice is a flexible concept where its context depends on the context/circs.  

 Important: legislation may exclude the rules of procedural fairness 
o But such provisions must be carefully drafted bc Ct is reluctant to interpret such 

provisions as excluding the common law duty.  

 2 aspects of procedural fairness: 
o [1] Right to a fair hearing 
o [2] Right to an unbiased decision maker 

1. Right to a fair hearing 

 Procedural fairness now has a broad scope:  
o traditionally applied to judicial bodies 
o then extended to quasi-judicial bodies 
o finally extended to administrative bodies 

 Fair hearing should apply to a person with a right or interest or legitimate expectation 
of a benefit: Kioa v West  

Ridge v Baldwin (UK): natural justice applies beyond just judicial bodies making decisions 

 Police constable dismissed bc of allegations of corruption. There should have been a 
fair process to investigate this. Instead, constable was just fired without any 
investigation of the allegations.  

 Held: duty of fairness is not just a legal thing that Cts must follow, it is something all 
administrative decision makers should follow.  

Banks v Transport Board: extends to an interest or privilege 

 B had taxi licence cancelled without reason and was being refused renewal. B thought 
he should get to know why and should be allowed to explain circs and have input. 

 HCA said that it applies not just when it affects somebody’s rights it also extends to an 
interest or privilege.  

Kioa v West:  

 K was Tongan man on visa who said he informed immigration department of change 
of address and he was aware his visa was expiring so he lodged a new app for a 
different visa. Immigration department’s story was that K’s visa expired, they 
attempted to contact him, couldn’t find him so cancelled the visa and issued 
deportation notice. They were of the view that K was using his church group to advise 
fellow Tongan members on how to manipulate the visa system. K wanted to challenge 
the decision because his story was that he had been telling his church members on 
how important it was to keep the immigration department updated with all your info.  

 Held: “when an order is to be made which will deprive a person of some right or 
interest or the legitimate expectation of a benefit, he is entitled to know the case 
against him and to be given an opportunity to reply.” 

FAI Insurances v Winneke: 

 FAI held licence to offer certain type of insurance for many years. One year their app 
for renewal was refused but no reason provided. FAI challenged. Argued that they had 
a legitimate expectation that before the licence was cancelled they would be given an 
opportunity to know why it might be cancelled and to provide info in response to that.  

 So, the legitimate expectation wasn’t that they would hold the licence forever, but 
that they would get a fair process. So, there was a breach.  



Haoucher v MIEA:  

 H found not to have a legitimate expectation because he had a mere hope about what 
might happen with no rational basis for his belief.  

 So, need to be able to point to something that provides for your expectation or belief.  
MIEA v Teoh: 

 T due to be deported bc served imprisonment for drug possession. Had kids who were 
AUS citizens. At time of decision AUS had ratified CROC so the best interests of his 
children should have been a primary consideration. So decision was set aside.  

Re MIMA; Ex parte Lam: 

 Minister intended to deport Lam bc of drug conviction. Lam was asked to comment on 
matters including how deportation might affect best interests of his kids. He was also 
asked to provide details of mother so they could contact her. He did so. They never 
contacted the mother. Lam argued that he had a legitimate expectation that she 
would be consulted.  

 Held: HCA rejected the argument, no practical unfairness followed. Same decision 
would have been reached even if the mother was contacted so no unfairness resulted. 

Note: for another case on fair hearing see Applicant VEAL of 2002 printout 
Content of the Fair Hearing Rule: 

 This goes beyond whether a fair hearing applies and looks at issues within a fair 
hearing: 
o Right to: legal representation? an interpreter? an oral hearing? an adjournment? 
o Duty to give reasons for decision  

Cains v Jenkins: 

 Rule: there is no absolute right to legal representation even where livelihood is at 
stake. But can’t just be refused with impunity. The seriousness of the matter and 
complexity of the issues may be such that denial of representation is a breach of PF.  

WABZ v MIMIA: 

 Full Fed Ct identified 4 factors to determine if an applicant is entitled to 
representation: [1] app’s capacity to understand nature of proceedings [2] app’s 
ability to communicate effectively in language used [3] legal and factual complexity of 
case [4] importance of decision to app’s liberty/welfare.  

2. Right to an unbiased decision maker 

 The notion that all decision-makers required to accord procedural fairness must be 
free of any reasonable suspicion or preconception.  

 2 types of bias: [1] actual bias [2] apprehended bias 

 Bias must be firmly established and won’t be found lightly: British American Tobacco 
Australia Services v Laurie 

 2 consequences If bias found: biased person may not participate in decision-making in 
that matter and decision by the person that was biased is invalid.  

 Remember statutes can exclude the rules of procedural fairness.  
Actual Bias: 

 Much harder to prove because you must demonstrate actual state of mind 
MIMA v Jia Legeng: 

 Parl amended Migration Act so that basically it eliminated apprehended bias as a 
ground. So, could only apply for actual bias. Minister went on radio and described in 
very strong terms how he felt about people who were criminals and how they didn’t 
belong in Australia if they were on a visa and if he found out about criminals on a visa 
he would cancel it. JL’s visa was cancelled after the radio interview.  

 Held: the decision maker must be shown to have a closed mind and not be open to 
persuasion. Here, the minister was talking in general terms, nothing specific was said 
against JL so no actual bias.  

Apprehended Bias: 

 Test for apprehended bias was laid down in Ebner 

 E.g. decision maker exhibits animosity or favouritism to a party in a hearing.  
Ebner: 

 Apprehended bias – where a fair minded lay observer might reasonably apprehend 
that the judge might not bring an impartial mind to the resolution of the question the 
judge is required to decide.  

 Note: this rule uses the word judge but it applies to all admin decision makers.  
Vakauta v Kelly: 

 Expert med evidence, decision maker on tribunal witnessed same doctor give same 
evidence over and over again and made a hostile comment to the witness along the 
lines of “well you would say something like that.” Hence apprehended bias was found. 

Hot Holdings:  

 Minister made decision to grant mining licence. The unsuccessful company challenged 
the decision on the basis that the son of one of the advisors to the minister held 
shares in the successful company.  

 Held: HCA said not enough evidence and ties not close enough to amount to 
apprehended bias.  

Procedures – s 5(1)(b) 

 This is where the procedures that are required to be followed by an Act are not.  
MIC V SZIZO: 

 Entire fam was applying for refugee status. bc a whole fam not held in detention, 
instead living in AUS community. Fam had poor English but adult daughter was English 
speaking. Under the Migration Act an applicant could nominate an authorised 
recipient to receive all comms. Fam all nominated the daughter. Instead of writing to 
the daughter the department of immigration sent letters to each individual fam 
member all at the same address. The letters should’ve been sent to the authorised 
recipient (adult daughter). Hearing was held which went against the fam so applied 
for JR for technical failing under s 5(1)(b). 

 Held: although the procedures were not technically followed correctly there was no 
substantial injustice.   

Project Blue Sky: 

 Concerned TV show about Zena Warrior, a NZ show, made by PBS. They wanted it to 
count as AUS content for purposes of Broadcasting Act. Given treaty relations with NZ 
they argued it was Australian content (bc of free trade, no tariffs, etc established 
under treaty agreement between AUS and NZ). Broadcasting Act said decisions must 
give effect to international treaties, but also had definitions which said AUS content 
was AUS. Issue: HCA had to determine which part of Act was more important and how 
to balance decisions.  

 Held: “a better test for determining the issue of validity is to ask whether it was a 
purpose of the legislation that an act done in breach of the provision should be 
invalid.” 

 Essentially: look at legislation, ask what parliament intended, then give effect to that 
intention.   

Person Not Authorised – s 5(1)(c) 

 This is where the person didn’t have jurisdiction to make the decision they have made. 

 The Act which confers power to make a decision, usually nominates the person 
authorised to exercise that power.  

 But surely there has to be allowance for delegation? See cases below.  
O’Reilly v Commissioner of State Bank of Victoria: 

 CoT given power to issue notice requiring nominee to furnish info, attend and give 
evidence and produce documents. Commissioner had no personal notice of issuing 
notice in question. Chief Investigation Officer issued notices in name of Deputy 
Commissioner and stamped with DC’s signature. The Commissioner did have powers 
of delegation under Act which he hadn’t used for the person issuing the notice. 
Furthermore, the Act forbid further sub-delegation from Deputy Commissioner.  

 Held: validity of the notice was still upheld. “It would reduce the administration of 
taxation laws to chaos if the powers conferred by those sections could be exercised 
only by the Commissioner or a Deputy Commissioner personally.  

Pattenden v Commissioner of Taxation: 

 Commissioner of taxation given power to issue DPO, which he delegated to Deputy 
Commissioner (DC). DC signed instrument allowing Benson to issue DPO in the name 
of the DC. Benson approved submission for a DPO against P but after an officer of 
Benson varied the statement of financial details. This officer wasn’t an authorised 
delegate.  

 DPO was held invalid. The decision was one that was much more restrictive on the 
individual and so had to be specifically performed by the person issued the power.  

Decision Not Authorised – s 5(1)(d) 

 This is where the decision made is one that the Act doesn’t grant power to make.  
o E.g. if the Minister for Immigration were to cancel a cattle farmer’s export licence  

 You must first ascertain the meaning of the empowering act, then examine the 
breadth of the regulation/decision and decide if that is authorised by the meaning 
of the Act.  

 This will mostly concern delegated legislation (which isn’t subject to the scrutiny of 
the parliamentary process).  

 For delegated legislation we must look to the purpose of the Act which grants the 
power to make delegated legislation and ensure that it is in line with that purpose. 

 Form of words used to confer power to make subordinate rules are an important 
element in ascertaining the scope of that power.   

Shanahan v Scott: A case to say the decision isn’t authorised.  

 Concerned provisions in Vic Act to do with price of eggs. Vic Act talked about make 
regulations that were necessary or expedient for the purposes of the Act. A reg was 
introduced making it an offence to keep eggs in cold storage. This was to prevent a 
practice that was occurring where NSW eggs would be refrigerated in a truck and 
taken to Vic to be sold over the border at a cheaper price. The cold storage regulation 
ensured they would spoil and so couldn’t compete in the market. Vic Govt. argued it 
was necessary to have rules about keeping eggs in cold storage. This was challenged 
by people arguing it was about egg marketing and thus an overreach.  

 Held: regulation was invalid. Govt. regulation did something not within the scope of 
the conferring Act so decision was not authorised.  

Foley v Padley: a case to say the decision is authorised.  

 SA Act talked about “regulating, controlling or prohibiting” any activity in the opinion 
of the govt. authority that was likely to affect the use or enjoyment of the Rundle 
Street Mall. By-law was passed that prohibited any person from distributing anything 
in the mall without prior permission.  

 Held: by looking at words “regulate, control or prohibit” this by-law fitted within the 
words of the Act conferring the power to make the by-laws. So, it was authorised.   

Paull v Munday: a case to say the decision isn’t authorised 

 SA health Act used words “regulate, control or prohibit emission of air impurities.” 
Regulation introduced: “no person can light, maintain or permit an open fire to be 
burnt without approval.”  

 Held: the conferring Act used the words “air impurities” but this regulation concerned 
open fires. Thus, held to be too broad, an overreach and thus not a valid regulation.  

Improper Exercise – s 5(1)(e) 

 This is a detailed grouping of grounds. It refers to a whole range of further grounds 
under s 5(2).  

 Improper exercise is very broad so we must identify a specific ground under s 5(2).  

Irrelevant Considerations – s 5(2)(a) 

 This ground is raised where it is alleged that the decision-maker took into account a 
consideration that is irrelevant in making the decision.  

 The irrelevant consideration will need to have a significant enough impact to warrant 
it being a wrong decision.  

 We can determine if a consideration is irrelevant by looking at the Act. Often Acts will 
list the specific considerations to be had. Where this doesn’t occur then it becomes 
about statutory interpretation of the object/purpose of the Act.  

 Here there is often an overlap with failure to take into account relevant 
considerations.  

Peko Wallsend (1986):  

 Abo group made large land rights claim over Alligator River. The Act required a 
decision maker, when considering a native title claim, to comment on the detriment 
to any person/company if the claim was successful. Peko had been mining in the area 
for years and had identified significant Uranium deposit. The area claimed in fact lay 
within the area recommended for grant. Peko made submissions but govt. changed so 
a new minister was appointed but in his decision he didn’t make any reference to the 
impact on Peko. Thus, the land claim was granted and so Peko challenged. They 
argued that Minister hadn’t referred to them in the decision so there was a failure to 
take into account a relevant consideration.  

 Held: court accepted that it would be unreasonable to expect the minister to read all 
the relevant papers relating to the matter personally, but that if he relied on a 
summary which failed to bring his attention to a material fact which he is bound to 
consider, then there is a failure to consider a relevant consideration. Importantly, a 
factor may be so insignificant that failure to take it into account could not have 
materially affected the decision.  

 Also found that: we can imply relevant considerations by looking at the subject 
matter, scope and purpose of a statute. 

Tickner v Chapman: 

 In SA there was a proposal to connect a small island to the mainland by building the 
Hindmarsh Island Bridge. Concerned Abo and TSI Protection Act, which gave Fed 
Minister power to stop any activity where there was a “threat of an injury or 
desecration of Abo or TSI heritage.” Under Act there had to be a report and inquiry 
allowing public consultation/submissions. The person commissioned to conduct the 
report received 400 submissions. One of the submissions was from an aboriginal 



‘women’s business’ group therefore by its cultural significance it should only have 
been read by women. The women conducting the report read it and re-sealed it and 
gave it to Tickner to make his decision. Out of cultural respect he did not read it, but 
instead got a female staff to brief him on it without unveiling any of its confidential 
aspects. After, Tickner decided to refuse construction of the Bridge. The developer 
challenged on basis that not reading the letter was a relevant consideration.  

 Held: HCA considered the cultural sensitivity of the matter, but due to the wording of 
the Act held that there was a failure to take into account a relevant consideration.  

Relevant Considerations – s 5(2)(b) 

 Determining relevant considerations can be easier because they are often listed in 
Act.  

 Where they aren’t listed, relevant considerations will have to be implied from the 
purpose and structure of the Act: Peko Wallsend 1986.  

 But remember it isn’t enough to just have failed to take into account a relevant 
consideration. It must operate to deprive the person of a successful outcome.  

 For cases on this ground see Peko Wallsend and Tickner above.  

Improper Purpose – s 5(2)(c) 

 To apply this ground, we must first understand the proper purpose for exercising the 
power. Again, stat interpretation: look at object/purpose of Act. Then you look at the 
actual purpose the power was exercised for (a question of fact).  

 This ground doesn’t have to have a negative intent or be for an illegal purpose.  
R v Toohey: 

 Land rights claim was made in area of Darwin – Cox Peninsula. NT could be claimed 
over land but not where it had been used for other purposes. Here Darwin City 
Authorities used powers in another Act to expand the borders of Darwin. So, it went 
from approx. 142 km2 to 4350km2. Abos argued this was to defeat NT claim.  

 Held: the proper purpose would have been to expand Darwin to provide further 
services to community. Here the purpose was to defeat the land claim. So it was an 
improper purpose.  

Municipal Council of Sydney v Campbell: 

 Under Act the council could purchase or resume land in its areas for “improvements 
or remodelling” of any city landscapes and services. So council resumed land from 
people in Martin Place. But Campbell argued it was improper because they had advice 
of the value of the land and how much money could be made from remodelling and 
reselling.  

 Held: Ct agreed there was an improper purpose. The purpose could be ascertained by 
inferences from matters such as conduct or documentation of govt. agency.  

Thompson v Randwick Corporation (1950): 

 This looked at substantial purpose vs. dominant purpose. The test is: would the power 
have been exercised if there was no desire to achieve the unauthorised purpose.  

 i.e. but for improper purpose would the decision have been the same/gone ahead 
Samrein v Metro Water Sewerage (1982): 

 Concerned a land resumption where metro board wanted to redevelop land. They 
were in JV with insurance co so multiple purposes why land resumed. One was capital 
gains.  

 Held: court considered that in the modern world decisions are made for multiple 
purposes and provided one of the purposes here was proper it was enough. This case 
said that Thompson was still good authority but that it could be distinguished here. 

Bad Faith – s 5(2)(d) 

 This a rarely established ground of review.  

 It is likely only in extreme cases.  

 Negative intent is definitely required in this ground.  
SBBS v MIMIA:  

 Here a person was denied a visa application and so alleged bad faith. Could looked at 
it and said bad faith will require the following: [1] serious matter involving personal 
fault [2] must be alleged and proven [3] it can occur in many ways so not possible to 
give a comprehensive definition [4] absence or presence of honesty is crucial.  

Direction or Behest – s 5(2)(e) 

 This ground is where the decision-maker decides a matter under the influence or 
direction of another.  

 Sometimes referred to as self-fettering.  
Telstra Corp v Kendall:  

 Concerned phone tapping. Here the decision to install the device was questioned and 
alleged that Telstra installed it acting under the influence of someone else.  

 Held: “there is a fine line between saying that a decision-maker has taken into account 
as evidence what is said by another person in arriving at his or her decision and saying 
that the decision was made at the direction or behest of another.” 

 There must be a real & genuine exercise of power by the person who made decision. 
Think: is decision made to please someone, e.g. prime minister’s comments tutorial.  

Troughton v Deputy Commissioner of Taxation: 

 The behest ground does not mean that a decision-maker cannot consult others, or 
take an official policy into consideration.  

R v Anderson; ex parte Ipec Air: 

 provides HCA authority in support of this view. In that case the Director General of 
Civil Aviation had been granted a power to issue charter licences and grant permission 
to import aircraft. At the time the government had a two-airline policy, which the 
Director-General had said he took into account in deciding to refuse Ipec Air’s 
application for a charter licence and import approval. Justice Windeyer, Taylor and 
Owen were all of the view that it was proper for the Director-General to take the 
government policy into account. 

 g 

Applying Policy Without Regard to Merits – s 5(2)(f) 

 This ground is where a decision-maker applies a policy strictly, without regarding the 
individual circs of the case.  

Rendell v Release on Licence Board: 

 RLB (a parole board) was given power under Act to make recommendation to the 
governor who would then make decision. The Act had particular criteria that had to be 
taken into account when deciding to release a prisoner. Rendell argued he satisfied 
the criteria so should be released. But Minister had released guidelines that went 
along the lines of we aren’t going to release anyone serving a life sentence until 
they’ve served min 10yrs. The Act had different criteria which Rendell did satisfy. NSW 
CoA had to consider if the RLB recommendation was therefore an application of policy 
without regard to the merits of Rendell’s case. It was. “A body upon whom Parliament 
conferred a discretion must exercise that discretion in accordance with the legislation.” 

Unreasonableness – s 5(2)(g) 

 There ground exists for decisions where everything seems to be going right but then 
the decision goes against you. In other words there is no justifiable reason why you 
were decided against.  

Wednesbury: 

 The classic formulation of the test of unreasonableness was in this case. A movie 
cinema wanted to open on a Sunday, but needed permission under an Act. 
Wednesbury the local authority could impose any conditions on the permission. So, 
they granted permission but on condition that no person <15 could attend on 
Sundays. Cinema operators challenged.  

 The test: “it is true to say that, if a decision on a competent matter is so unreasonable 
that no reasonable authority could ever have come to it, then the courts can interfere 
… provided they have acted within the four corners of their jurisdiction, this court, 
cannot interfere” 

MIC v Li: 

 A conclusion of unreasonableness may be applied where a decision lacks an evident 
and intelligible justification.  

 Reasonableness is found in the framework of rationality imposed by the statute.  

 Reasonableness must be the standard indicated by the true construction of the 
statute.  

Uncertain Decision – s 5(2)(h) 

 This is a largely under-considered ground.  

 There is debate as to whether it applies to uncertainty in the result or uncertainty in 
meaning.  

King Gee Clothing: 

 A prices order that was intended to fix prices was invalid as it failed to provide an 
objective standard by which prices were determined. “There must, I think, be 
standards or criteria…” 

Abuse of Power – s 5(2)(j) 

 This is closely related to ground of bad faith.  

 But this ground does not require malicious intent.  

 It again has a very high standard to establish.  

Error of Law – s 5(1)(f) 

 Easiest way to understand this ground is in terms of an error made in applying a 
statutory principle. 

 It is not errors of fact.  

 E.g. if there was a strict liability statute but the decision maker decided that the 
offender didn’t intend harm so didn’t hold them liable. This would be an error of law.  

Fraud – s 5(1)(g)  

 Very similar to bad faith 

 Fraud is linked to dishonesty and is a very serious allegation to make.  

 There is a very difficult evidentiary burden (much like bad faith).  

 Most frequently not fraud of the actual decision maker but rather a third party’s fraud 
which undermined the statutory integrity of the decision.  

SZFDE v MIC: 

 Fam from Lebanon seeking refugee status. Took advice from a purported migration 
agent and lawyer. This person was neither. They were refused refugee status and it 
went to merits review. Hearing was called and they were notified but the agent said 
don’t go, you are more likely to succeed if you don’t go. So tribunal refused 
application because they had no evidence to go off.  

 Wen ton appeal to HCA: held that fraud of a third party could invalidate a decision 
even though the decision maker was blameless.  

No Evidence – s 5(1)(h) 

 This ground is contained in s 5(1)(h) and expanded in s 5(3) 

 2 elements contained under three but only one needs to be established (use of the 
word OR in ADJR) 

 5(3)(a) – a particular matter has to be established for decision-maker to make 
decision, but there was no evidence to be reasonably satisfied that the matter was 
established.  

 s 5(3)(b) – decision was based on a fact and that fact did not exist.  
MIMA v Rajamanikam: 

 Dr R seeking refugee status which was denied. Went to a tribunal and they had to 
hear evidence why he feared persecution. Tribunal decided they didn’t believe him 
and listed 8 reasons for doubting his credibility. 2 of those factors were not true of R. 
He challenged on basis of no evidence.  

 HCA ruled that the ground wasn’t made out bc even though those 2 facts didn’t exist, 
the 6 other were enough to justify the decision. i.e. there was some evidence to 
support the decision.  

 This case shows that there must be NO EVIDENCE.  

[6] REMEDIES 

There is a distinction between Consti JR remedies and ADJR JR remedies 

 Consti JR = 3 Consti writs + 2 equitable remedies 
o Mandamus – requires jurisdictional error (JE) 
o Prohibition – requires JE 
o Certiorari – can be issued where there is JE or non-JE error on face of the record.  
o Injunction  
o Declaration 

 ADJR JR = statutory orders under s 16.  

 The writs are prerogative writs bc they are discretionary.  

 Note there are only 3 named remedies in s 75(v). So for the 2 that aren’t named 
(certiorari and declaration) there are some extra requirements.  

 HCA indicated that different legal principles may govern the issue of ‘constitutional’ as 
opposed to ‘prerogative’ writs: Bodrudazza 

 It is easier to obtain ADJR remedies so this would make ADJR JR better.  
Quick Note on Jurisdictional Error (discussed in detail later): 

 JE is a concept of undefined, undefinable content involving multiple considerations 
including: the error’s nature, its importance, the statutory scheme, and the body 
making the decision.  

 Hayne J in Re RRT; ex parte Aala: “there is a JE if the decision-maker makes a decision 
outside the limits of the functions and powers conferred on him or her, or does 
something which he or she lacks power to do.” 

 Could also be considered as an error of law made by an admin decision-maker that is 
sufficiently serious or egregious for a court to rule that a decision was made outside 
the jurisdiction of the decision-maker.  

 JE only needed for constitutional or prerogative writs. IT DOESN’T ARISE UNDER ADJR  
Remedies are Discretionary: 


