
PERSONAL PROPERTY TRANSACTIONS 
 

 

INTRODUCTION TO THE PPSA 2009 (CTH) 

 

WHAT IS A SECURITY AGREEMENT  

An SA is the agreement between the ‘grantor’ and the ‘secured party’ 
where the ‘security interest’ is created.  
S18: SA is effective according to its terms, may provide for SI in after 
acquired property, SI in after acquired property attaches w/out specific 
appropriation by the grantor. SA may provide for future advances. SI is 
take to secure reasonable expenses in relation to the enforcement of the 
SI unless the parties agree otherwise.  
 
Terminology- who is the grantor and who is the secured party? 
Grantor: In effect, the owner of the personal property in question or person 
entitled to that property. Usually borrower of money and offering piece of 
their property as security 
S10 def.:  
a) A person who has the interest in PP to which a security interest is 
attached (whether or not the person owes payment or performance of an 
obligation secured by the security interest) 
b) A person who receives goods under a commercial consignment 
(consignee) 
C) A lessee under a PPS lease  
 
Secured Party: person holding SI (e.g. the bank or finance company)- 
the one with something to lose  
S10 def.: means a person who holds a security interest for the person’s 
own benefit or for the benefit of another person (or both) usually bank  

o May provide for future advances 

o May be oral or in writing- no longer need specific form- 

substance vital element 

o May be b/w individuals, companies or other legal entities 

Collateral 
 
S10 def.: means personal property to which a security interest is attached 
 
 

Step 2: Is it personal property? 

Rule: includes tangible goods (e.g. car, boats), and intangible items (IP, 
contract rights, designs, patents, plant breeders rights and trademarks.  

o Medical records- Re Axelrod 

o  Seismic data- Gauntlet Energy Corp, 

Financial property: (currency, document of title, investment instruments 
and negotiable instruments- shares) 
Investment entitlements (ADI, Stockbroker accounts) and both legal and 
equitable interests Canadian Imperial Bank of Commerce 
 

S10 Def.: Personal property means property (including licenses) other than 
(a) land/interests in land and (b) statute based exceptions (neg. definition- 
broad) 

S10 def.: Land: includes all estates and interests in land, 
whether freehold, leasehold or chattel but does not include 
fixtures.  

 

Step 3: Is it a deemed security interest? 

 
S12(3) Deems certain transactions to be security interests so no need to 
apply test in s12(1). They are: 
a) Interest of transferee in the transfer of accounts receivable or chattel 
paper NOT RELEVANT 
b) Consignors interest under a commercial consignment 
c) Interest of lessor/bailor under a PPS lease  
 
COMMERCIAL CONSIGNMENT  
Give it to someone else to sell for you.  
E.g. put artwork into art gallery for sale – as soon as art gallery takes 
possession becomes security interest under PPSA- need to follow 
protocols.  
S10 Def. Commercial consignment means a consignment if: 
a) The consignor retains an interest in goods that the consignor delivers to 
the consignee; and 
b) The consignor delivers the goods to the consignee for the purpose of 
sale, lease or other disposal; and 
c) The consignor and the consignee both deal in goods of that kind in the 
ordinary course of business; 
But does not include auctioneer for the purpose of sale or consignee for 
sale, lease if the consignee is generally known to the creditors of the 
consignee to be selling or leasing goods of others.  
Farm Credit Corp v Valley Beef: R/ship seller-buyer not principal-agent. 
Must be commercial  
 
PPS LEASE (Most common one) 
 
S12(3): PPS lease is a deemed security interest 
S13(1): definition of PPS lease  
ELEMENTS 
1. Lease or bailment? 
Lease: for money 
Bailment: e.g. someone agists horse  
2. Of tangible goods? 
S10 def.: tangible personal property including crops, livestock, wool, 
extracted minerals, satellites and other space objects. But does not include 
financial property or intermediated security.  
3. For right time period? 
a) More than 1 year; OR  
b) Indefinite term (even if determinable by any party within a year of 
entering into it); OR 
c) Up to one year if automatically renewable or renewable at option of one 
party for one of more terms if total exceeds one year; OR 

d) Up to one year if lessee/bailee with consent of lessor/bailor retains 
uninterrupted (or substantially uninterrupted possession for a period of 
more than one year 
 
1 Oct 2015- 90-day lease rule amendment of PPSA Act 

o (REPEALED) S13(1)(e): deems serial numbered goods such 

as motor vehicles, aircraft, watercraft to be PPS leases for the 

purposes of the Act if they have a term of 90 days or more.  

o Businesses, which lease out serial numbered goods for 90 days 

or more but for less than a year may no longer need to record 

these transactions on the PPSA register.  

Example: Papyrus cafe agrees to exclusive serve Vitoria Coffee then 
Vitoria will provide without charge (bailment) the espresso machine 
 
S13(2): not a PPS lease if: 
(a)-(b) lessor/bailor not regularly engaged in the conduct of leasing or 
bailing or (c) attached to land; (d) excluded by Reg.  
Rabobank: not regular if only doing it once. If first of many and intention to 
do it over and over again then regular.  
 
S13(3): Only for bailment for value =  S10 def. value = sufficient to support 
a contract 
 

Step 4: Is it a security interest in general definition? 

S10 def.: Security interest has the meaning given by s12.  
S12(1): (1) Interest in PP provided for (2) by a transaction (security 
agreement) that (3) in substance, secures payment or performance of an 
obligation- not a license.  
N.B. can grant security interest   something you don’t have title to.  
Bank of Montreal v Innovation Credit Union: Definition in s12 may extend 
to almost anything which serves the function of a security interest 
 
Without regard to the form of the transaction- s12(1) 
No need for formality- to be read broadly- but need 

o Consensual relationship Dura v Hua- written or oral Haliburton 

o Relates to personal property 

o SI gives some proprietary right- not necessarily ownership.  

Secures some payment or performance of an obligation 
o What does the transaction purport to do? JS Broosbank 

o Usually security for payment of a debt but may secure an 

obligation e.g. coke machine, expresso machine  

 
S12(2): Examples of SI: (a) fixed charge; (b) floating charge; (c) chattel 
mortgage (d) conditional sale agreement (ROT) (e) hire purchase 
agreement (f) a pledge (g) trust receipt (h) consignment (i) lease of goods 
(j) assignment (k) transfer of title (l) flawed asset arrangement.  
 

(Any exceptions?) 



 
S8: exceptions: (c) common law liens- e.g. mechanic, hotel Bank of 
Montreal; (d) right to set-off (you owe me I owe you); (f) right to 
remuneration, pledges with respect to pawn brokers less than $5000, bills 
of lading  
 

Step 5: Attachment  

Definition: Process creating a SI, guaranteeing Grantor/SP relationship.  
S19(1): SI cannot be enforced against grantor until attached to the 
collateral.  
S19(2): attachment occurs when: 

a) Grantor has rights in collateral (K (signed some agreement), 

legal, equitable) or power to transfer rights in the collateral to SP; 

AND  

 iTrade Finance v Bank of Montreal: Any legal/equitable 

interest sufficient  

 Ontario Inc: If agreement subject to condition precedent, no 

rights until fulfilled.  

 Graham v Portacom: ability of lessee/bailee to grant SI not 

limited to their possessory rights. Don’t need possession. 

SP can acquire rights in priority to lessor.  

b) Either (i) value sufficient to support a K is given for the SI (s10)- 

Agricultural Credit e.g. commitment to provide a loan, promise to 

provide funds.; or (ii) Grantor does some act to create SI- 

consideration, signing, agreement.  

S19(3): Parties may agree time of attachment other than 19(2).  
S19(5): If a PPS lease, consignment or conditional sale then attachment 
occurs when Grantor gets possession of the goods.  
No attachment = unenforceable SI 
SI may attach without the grantor owning the collateral S12(1) 

Step 6: Enforceability against third parties  

S20(1): SI only enforceable against TPs if: 
a) Attached to collateral (see above); and (b) one of the 

following 

b) (i) SP has possession of the collateral 

c) (ii) SP perfected SI by control (financial property) 

d) (iii) SA providing SI covers the collateral (s20(2) 

 
S20(2): SA covers collateral if  

a) In writing (grantor has to sign it) (i) signed electronically or 

written (s20(3)) or accepted e.g. click ‘I accept’; and 

 Advanced Wing Tech: no particular form/wording 

required) 

b) Contains a particular description of the collateral or ALPAP 

(S153 & Sch 1, clause 2.4 Reg) S20(4)-(5) must itemise if 

‘consumer property’, ‘commercial property’, ‘equipment’ and 

‘inventory’ 

 Re Appolo Fitness: Must be somewhat specific on a 

case-by-case basis. Question of ‘commercial reality’.  

 GE Capital: ‘Shelving’ was sufficient, 

 Duggan v Brown: fruit sufficient  

 
S20(6): SI in proceeds of sale enforceable against TP even if proceeds not 
included in SA (assume proceeds covered). Priority subject to proper 
description of the collateral in financing statement s153.  
 

Step 7: Perfection and Registration  

How to perfect 

= Relevant to priority contests- it does not affect the validity of the SI 
and its enforceability b/w grantor and SP- Bank of Montreal 
OPTIMAL LEVEL OF PROTECTION- Graham v Portacon 
S21(1)(a): Temporarily perfected or otherwise perfected by this act; or  
S21(1)(b): SI attached to collateral and enforceable against TP and either 
(2)(a) effective registration; (b) SP has possession of collateral; (c) by 
control if finance  
 
S21(3): Can register before attachment- Advanced Wing Tech 
S21(4): One registration can perfect more than one SI (E.g. ROT) 
 

Time of registration 

S160: When description of collateral available for search 
 
S161: May register prior to attachment. BUT 
S151: Must reasonably believe SI in relation to identified collateral. 
Application cannot be frivolous or offensive.  
 
S162: May register transfer of SI 
S163: Reg effective until end time in FS or no longer available for search.  
S164-5: Default in reg- SP loses interest.  
 
 

How to register financing statement  

Register designed as a notification system. No requirement/ability to 
lodge a SA. Intended to put searchers on notice of a SI- allows them 
to make further enquiries  
 
S150(1): Financing statement, (3) updated and amended by Financing 
Change Statement. Register a notification system  
 
Fee = $7.40 
S151: Must reasonably believe SI in relation to identified collateral. 
Application cannot be frivolous or offensive.  
S153: Effective registration = approved form, compliance with table 
Need to put in the following details:  

Item 1- The SP Details prescribed by the Regs in 
relation to each SP 

Item 2- The grantor Whichever the following is 
applicable 

a) If collateral is consumer property 
and is required by Reg to be 
described by Serial number- no 
grantor’s details 
b) If collateral is consumer property 
and not required by the regs to be 
described by serial number- the 
grantor’s name and date of birth 

Item 3- Giving of notices An address for giving of notice, 
details of any identifier provided for 
the giving of notices to SP 

Item 4- The collateral and 
proceeds 
N.B. Sch 1 clause 2.4 Reg: 
Description of proceeds must 
describe proceeds as: All present 
and after acquired property 
(ALPAC), or for a particular item of 
PP- in a way that identifies them 
including class they belong or for 
class of PP- in a way that identifies 
the class. 

Collateral description and 
a) the collateral must be described 
as one of the following: 
(i) consumer property 
(ii) commercial property 
b) collateral may or must be 
described by serial number if 
allowed or required by the regs.  

Item 5- The end time for 
registration 

For collateral other than consumer 
property or property described by 
serial number- no stated end time... 
for consumer property described by 
serial number... 

Item 6- Subordination Whether the SI is to be 
subordinated to any other SI- 
needn’t be included.  

Item 7- Security Interest Indication whether the SI is or is to 
be a purchase money security 
interest if the SI is in respect of a 
class of collateral prescribed by the 
Regs for the purpose of this item 

Item 8- Any matter prescribed by 
the Regs 

 

 
 
 
S155: SP receives ‘verification statement’ upon registration.  
S157: SP must give copy to grantor unless waived or commercial PP.  
 

Importance of registration: perfected SI will beat interests of the true 
owner. Primacy of the regiser 

 
Waller v NZ Bloodstock Ltd: The stallion ‘Generous’ owned by NZ B. 
Leased him to Waller stud farm (not registered). Waller got into financial 
difficulty and took out ALPAP security with financier (registered). Waller 
goes into receivership. HELD: financier gets horse as did perfect by way of 
registration.  
 



Graham v Portocom: temporary office blocks, did not register interest. 
Lessee borrowed money from bank and bank registered all PAP and took 
possession. HELD: must register and perfect the SI- gives optimal level of 
protection offered by the bank. Bank priority.  
 
Maiden Civil (AUS authority): NSW Supreme Court found plaintiff with 
registered SI on PPSR had priority over defendant with unregistered 
interest, despite defendant being owner of the goods.  
 
Forge Power Group: GE forgot to register expensive turbines. GE two main 
arguments: 1. Not regularly engaged in business of leasing goods (needed 
for a PPS lease). HELD: yes they were, look at worldwide business not just 
AUS and test is when lease entered into. 2. Argued fixture so PPSA 
doesn’t apply. HELD: no look at common law meaning of fixture- intent 
when item put in place and degree of annixation. Here, designed to be 
moveable and intended to be relocated after lease expired so not fixtures.  
 

PRIORITY & PURCHASE MONEY SECURITY INTERESTS  

 

S 55 PPSA Default priority rules- *** if no super priority  

S55(2): unperfected v unperfected, first to attach. Remedies in K. N.B. 

no time limit to register. 

S55(3): perfected v unperfected, perfected gets priority, even if 

unperfected has possession  

Bank of Nova Scotia: can’t rely on possession by enforcement to get 

perfection s21(2)(b) 

Graham Portacom: PPS lease (deemed SI) 

Waller v NZ Bloodstock: Lease agreement  

GMAC Leaseco: No prior notice or knowledge exclusion 

S 55(4): perfected v perfected, depends on order of priority time. S55(5): 

defines ‘priority time’ as the earliest of (a) registration time s160 (when 

description of collateral becomes available for search on the 

register); (b) taking of possession or control; (c) temporary perfection by 

force of the Act.  

S55(6): See below s56 perfection must be continuous 

S 57: BUT perfection by control trumps any other form of perfection- (only 

certain types of property- S21(2)(c)) 

 First in time rule of perfection no matter who attaches first 

Advanced Wing Tech: first in time rule of perfection, not 

attachment. Confirmed in Healy Holmberg: the register has 

primacy.  

 Effective registration N.B. serial numbers ADD STUFF IN 

HERE FROM TUTE AND LECTURE 

 

Perfection must be continuous  

S56: SI must be continuously perfected e.g. possession BEFORE 

registration (e.g. ROT – Adelaide Corp).  

S58: priority attaches to ‘further advances’ made under same SA  

S60: priority not affected by transfer of SI in collateral.  

S61: SP may voluntarily subordinate SI, though subordination agreement 

not an SI in of itself (s 12(6)).  

 

PMSI 

Definition 

A PMSI is either: 

S14(1)(a): SI taken in collateral to extent that it secure all or part of the 

purchase price (SELLER’S PMSI) E.g. RETENTION OF TITLE 

S 14(1)(b): SI taken in collateral by provision of value to enable grantor to 

acquire rights in the collateral. – 

 but for the provision of value, grantor would not be able to acquire the 

rights. (LENDER’S PMSI) lend someone money to buy specific thing 

provided they use the money to buy the thing  

S14(1)(c): interest of lessor/bailor in PPS lease  LESSOR/BAILOR’S 

PMSI 

S14(1)(d): interest of consignor under commercial consignment 

CONSIGNOR’S PMSI 

 

DOES NOT INCLUDE 

ALPAP- not going to be a PMSI 

S14(2)(a): interest acquired under sale and lease back agreement 

S14(2)(b): interest in collateral that is chattel paper/investment 

S14(2)(c): Collateral, at time of attachment, predominately for 

domestic, household or personal use, unless (s142A) described by 

serial number. See above 
S10 Def: ‘Predominately’ for personal domestic or household use if: 
 (a) The personal property is intended to be used only for those purposes; 
or is intended to be used for other purposes as well, but it is intended to be 
mostly used for personal, domestic or household purposes AND (b) the 
personal property is not acquired as an investment.   
 

Super priority 

Exception to general rules of priority b/c default priority provisions 
potentially unfair- generating a windfall gain to a SP.  
S62: PMSI gets super priority other Sis when: 
(Two possibilities- inventory or non-inventory) 
 
 
STEP 1: Is it inventory? 
YES- if you are going to use it all up in business e.g. paper or going 
to be onsold.  
NO- if just use it in business not use it up e.g. photocopier 
S10 def. ‘inventory’: means PP that in the course of furtherance to any 
degree, of an enterprise to which an ABN has been allocated: (a) is held 
by the person for sale or lease or has been leased by the person as lessor; 
or (b) is held by the person to be provided under a contract for services, or 
has been so provided; or (c) is held by the person as raw materials or as 

work in progress; or (d) is held, used or consumed by the person, as 
materials.  
 
STEP 2: timing to register 

 S62(2) If collateral is inventory or its proceeds:  must register 

priority on goods before losing possession/delivery. If not goods 

when SI attaches to inventory (b/c that gives continuous perfection 

s56) 

 S62(3) if non-inventory: have a 15 day window to register goods 

from possession, or attachment for non-goods.  

STEP 3: tick the box  
S153: Must tick the box on financing statement (indicate SI is PMSI) to get 
PMSI status. Item 7 
 

 Re Clark v Bank of Montreal: PMSI question of substance over form 

(don’t just call it a PMSI to try to obtain super priority. Substantive 

‘but for’ test: but for provision of funds by SP, grantor would not have 

acquired that property.  

 Pristas: The value (or funds) provided must go to acquiring the 

proprietary rights- not mere intentional but actual 

 SA may create a general SI and PMSI- OK- But must note PMSI on 

separate FS.  

MIXED PMSIs AND NON-PMSIs 
S14(3)-(4)- mixed securities If SI granted in personal property (purchase 
money collateral) that secures PMSI together with other collateral, the SI 
is a PMSI only to the extent that it is granted in the purchase money 
collateral.  
 
PRIORITY BETWEEN COMPETING PMSI’s 
NOTE: only if they are PMSI’s over the same item. If different things then 
no competing PMSI’s and all good.  
S63: Priority over competing PMSIs REMEMBER- LENDOR ALWAYS 
COMES LAST! (b/c bank can cover the loss better) 
Seller, Lessor or Consignor holding a perfected PMSI under s62 has 
priority over other perfected PMSIs given by same grantor over same 
collateral (e.g. a lender). 
 Otherwise In priority disputes b/w seller, lessor or consignor, or other 
competing PMSIs S55 default rules 
 
S57: note subject to perfection by control- perfection by control trumps.  
Court may extend 15 day period under S62(3)(b) and S63(c) & (d) 
 

Retention of Title Clauses (romalpa) (conditional sale agreement) 

ROT is a method by which a person who agrees to sell goods may still 
remain the owner of the goods (retain title to the goods) until some 
specified event occurs. Usually this event is payment of the price of the 
goods, but title to goods can be retained until payment of: (1) the price of 
those goods and other goods previously supplied; or (2) all money owed 


