
Business	  Associations	  

Separate	  Legal	  Personality	  
Introduction	  
The idea of a company is that it has a separate legal personality to its members or directors. Corporate personality 
and limited liability are closely linked. 

§ Corporate personality serves the function of marking out an asset pool against which creditors of the 
enterprise have prior claims - the fact that the company has a separate identity partitions this asset pool 
from the personal assets of stakeholders 

§ The recognition of corporate personality is thus closely tied to the limited liability doctrines - the 
recognition of the corporation as an entity whose rights and duties are distinct from those of its members 
and directors is a precondition to the limited liability that members of most types of registered company 
enjoy. 

The	  merits	  and	  costs	  of	  limited	  liability	  
The main purpose behind limited liability was to protect investors in publicly held companies. In the context of today's 
climate (where most companies are small private companies where the shareholders and directors are pretty much 
the same people), some would argue that the benefits to shareholders are matched by risks to creditors. 

Merits:	  

§ Encourages investment by those who have no interest in/capacity for management participation. 
§ Relieves shareholders from the burden of monitoring fellow shareholders’ capacity to contribute 

proportionately to company failure under a regime of joint and several unlimited liability. 
§ Encourages free liquidity of share capital, which not only reduces the cost of capital to the company, but 

also insinuates an accountability mechanism for management through the threat that poor performance 
reflected in stock price decline will stimulate the acquisition of control by a party which believes it can 
achieve superior returns through management replacement. 

§ Encourages entrepreneurial risk taking by companies since they may safely invest in projects with 
prospects of positive returns but also those with significant risk exposure. If projects with higher risk 
profiles are conducted through a separate entity, that further insulates members from losses. 

Risks:	  

§ May create a moral hazard in the area of tort law with the opportunity it offers to externalise the risks of 
enterprise. 

§ Favours the externalisation of social costs of corporate behaviour, shifting the risk of enterprise 
operations away from shareholders and onto stakeholders or wider society. 

§ Mainly moral dilemmas - individual moral restraint is often blurred by the demands of the corporate role 
and lost in the anonymity of group decisions and action. 

Corporate	  personality	  
A company registered under the Act is invested with the legal capacity and powers of an individual (s 124) though its 
incorporeal nature ensures that it enjoys perpetual succession in the sense that there is no temporal/change of 
membership limit upon its existence. 

§ It can commit both crime and tort. 
§ Injury to its reputation can be sued for by a defamation claim, although it may recover only injury to its 

pocket and not its feelings: Lewis v Daily Telegraph [1964], Mirror Newspapers Ltd v Harrison (1983). 
§ It can be held in contempt of court: R v J G Hammond & Co [1914], but it is incapable of personal 

appearance and must appear through a representative: Tritonia Ltd v Equity and Law Life Assurances 
Soc [1943] 



§ Not entitled to invoke the common law privilege against self-incrimination in answer to a demand for the 
production of documents under statutory power: Environmental Protection Authority v Caltex Refining Co 
Pty Ltd (1993). 

§ Reference to “person” in state and commonwealth legislation refers also to a body corporate unless 
contrary intention expressed: Acts Interpretation Act 1901 (Cth) s 22 and Interpretation Act 1897 (NSW) s 
21(c). 

§ “Residents” in s 75(iv) of the Constitution does not embrace corporations: Australasian Temperance and 
General Life Assurance Society Ltd v Howe (1922) 

§ Protective provisions in a money lending statute have been interpreted as confined to the “protection of 
borrowers who are natural persons and subject to the possibility of being overreached in their 
indigence”: Motel Marine Pty Ltd v IAC (Finance) Pty Ltd (1964) 

§ It is well established that a company may be an enemy alien, its status being determined by the 
nationality of those persons in control of its affairs: Daimler Co Ltd v Continental Tyre and Rubber Co 
Ltd [1916] 

The	  separate	  personality	  of	  the	  corporation	  
The modern conception of a separate legal entity and limited liability were established in the landmark case 
of Salomon v Salomon & Co Ltd: 

§ Facts: 

§ Mr Salomon had a business selling boots and at one point he made it into a company with his 6 family 
members making up the other shareholders (7 was a minimum in those days). 

§ Those relatives were nominal shareholders and Mr Salomon held basically all shares. He also massively 
overvalued the company. 

§ The business eventually went bankrupt and had a few creditors including two secured creditors (one of 
them actually being Mr Salomon himself). 

§ The liquidator was trying to get money back from Mr Salomon on the basis that the company was really a 
fraud – it was really just an agency for Salomon to reduce his liability. 

§ Judgment: 

§ The Court reject the arguments of fraud and agency - there was nothing in the Act about whether the 
shareholders should be independent of the majority shareholder. 

§ The company was duly constituted in law and it was not the function of judges to read into the statute 
limitations. 

§ The company was thus a separate legal entity and there is a 'corporate veil' between it and its 
shareholders - they are limited in liability and Salomon could not be pursued personally for the debts of 
the companies. 

Another important case was Lee v Lee’s Air Farming Ltd : 

§ Facts: 

§ Lee had a company in which he held all of the issued capital except for one share held by his solicitor. He 
was also the governing director of the company and was employed at a salary as its chief pilot. 
Effectively, he controlled affairs of the company 

§ He was killed while performing a job for the company. The company, pursuant to legislation, had taken 
out workers compensation cover on its employees and his widow sued for compensation as the widow of 
the “worker”, defined in the statute as ”a person who works under a contract of service with the employer”. 

§ The NZ Court of appeal rejected the claim on the basis that since Lee fully controlled the company, he 
could not also be its employee. This was appealed to the Privy Council. 

§ Held: 

§ “The mere fact that someone is a director of a company is no impediment to his entering into a contract to 
serve the company. If, then, it be accepted that the respondent company was a legal entity their 
Lordships see no reason to challenge the validity of any contractual obligations which were created 
between the company and the deceased” 

§ “Assuming that the company was not a sham then the capacity of the company to make a contract with 
the deceased could not be impugned merely because the deceased was the agent of the company in its 
negotiation” 



§ “It is the logical consequence of the decision in Salomon’s case that one person may function in dual 
capacities” 

§ In other words: the company is a separate legal entity and its sole director/shareholder can also be 
an employee who entered into a contract with it. 

Gower’s	  Principles	  of	  Modern	  Company	  Law	  
Since Salomon the complete separation of company and its members has never been doubted (though the corporate 
veil, ie, the separateness between the company and its shareholders, can be lifted in some cases). 

Implications	  of	  limited	  liability	  
Introduction	  
The ‘corporate veil’ is the ‘separateness’ between the shareholders/directors and the company itself – it refers to 
the limited liability of shareholders for the debts of the company. ‘Piercing the corporate veil’ is when a creditor 
manages to get something from the shareholder. 

§ The veil is only ‘pierced’ in special situations, such as where there was fraud, improper 
conduct, agency etc. 

§ There Corporations Act also specifies that the corporate veil may be pierced in the instance where the 
duty to duty prevent insolvent trading was breached (588G for directors and s 588V for holding 
companies. 

Fraud	  or	  improper	  conduct	  
Shareholders using the corporation for the purpose of fraud or an improper purpose will not not protected by the 
corporate veil and limited liability. This was discussed in a number of cases, for example Gilford Motor Co Ltd v Horne: 

§ Facts: Gilford was a car manufacture business and Horne worked for it. He had a restraint of trade clause 
in his employment contract, but he ignored it after he left Gilford and started a competitor business. He 
then set up a company in his wife’s name and tried to rely on the corporate veil to protect himself 
personally. 

§ Held: the second company was ultimately held to be a fraud used by Horne to conduct his business in 
violation of the restraint of trade clause. An equitable injunction was granted against Horne.  

And also in Jones v Lipman: 

§ Facts: Lipman was selling land to Jones. Before completion, Lipman changed his mind instead sold the 
land to a company owned by him for a significantly lower sum (so as to retain the land). Jones sought to 
enforce the contract. 

§ Held: “The defendant company is the creature of the first defendant, a device and a sham, a mask which 
he holds...in an attempt to avoid recognition by the eye of equity...an equitable remedy is rightly to be 
granted directly against the creature in such circumstances”. 

§ “Specific performance cannot be avoided by a vendor who, by his absolute ownership and control of a 
limited company in which the property is vested, is in a position to cause the (original) contract to be 
completed” 

And also in Re Darby; Ex parte Borugham: 

§ Facts: Darby and another controlled Newco, which controlled Welsh Slate. Newco sold a license to 
Walsh Slate for a manipulated lower price, which then led to others investing in Welsh Slate. Welsh Slate 
later went bust, still owing money to Newco for the license, and the liquidator tried to recover money from 
Darby personally. 

§ Held: the whole scheme was for fraudulent purposes, thus it is permitted in this circumstance to lift the 
corporate veil. The fraud was in sale price of license from Newco to Welsh, but also interference with 
contractual relations/improper conduct. 



Agency	  
It has also been accepted that the corporate veil may be lifted in instances where a company was carrying business 
on behalf of a principal and not its own. This was discussed in Smith, Stone and Knight Ltd v Birmingham Corporation: 

§ Facts: SSK was a paper manufacturer who also owned a factory which was being rented out to a 
subsidiary, Birmingham Waste. The Council decided to compulsorily acquire the land and SSK lodged a 
claim for compensation (initially on behalf of BW, but then on their own claiming that BW were agents for 
SSK and that the loss will fall on SSK). The issue was whether SSK could claim compensation in this way 
(since a statutory ruled meant that BW couldn't claim since they were in the factory for less than a year). 

§ Held: merely holding all of the shares in a company does not result in lifting the corporate veil. Rather, the 
test for agency is whether the relevant company (here, the subsidiary) was carrying on the business as 
the shareholder's (here, the holding company) business, or its own? There are six relevant consideration 
to determine this question of fact: 

1. Were the profits treated as the profits of the principal? 
2. Were the persons conducting the business appointed by the principal? 
3. Was the principal the head and the brain of the trading venture? 
4. Did the principal govern the adventure, decide what should be done and what capital should be 

embarked on the venture? 
5. Did the principal make the profits by its skill/direction? 
6. Was the principal in effectual and constant control of the agent? 

§ In this case, the court found that all these questions were answered to the favour of SSK, so BW were 
deemed an agent and SSK were able to have the veil lifted and claim compensation. 

And also in Re FG (Films) Ltd: 

§ Facts: An american film company called FGI had the rights to produce a movie. They wanted to receive a 
subsidy offered in England for local filmmakers, so its president incorporated a British company called FG 
(owned 90% of shares), which would technically produce the movie, although all funding and other 
aspects were done by FGI and the movie was to be produced in India. The licensing authority refused on 
ground that it was not made by FG. 

§ Held: the question was whether FG were the sole statutory ‘makers’ of the film or whether they did so in 
cooperation with another? (ie, as their agent) - ‘maker’ being defined as the person by whom the 
arrangement necessary for making of film are undertaken/responsible for. 

§ FG’s participation in the undertaking of the film was so small as to be practically negligible and they acted 
merely as the agent for the American company who financed their film under direction of the American 
director who happened to be its president. The sole purpose of making the entity was to satisfy the 
requirement of the statute. 

§ Thus, the corporate veil was lifted because court looked into actual shareholders and not just the 
company as registered in England. 

And in Spraeg v Paeson Pty Ltd: 

§ Facts: Spraeg succeeded in claim against Paeson. Spraeg wanted to also claim off C, Paeson's 
supposed parent company and alleged principal. Paeson had no bank account or other assets, premises 
of its own, didn't keep any accounts nor prepare balance sheet of profit and loss accounts - C had 
accounts suggesting payments made by it on Paeson’s behalf and loans to Paeson. Paeson's employees 
were employed by Paeson, but paid by C. Monies received by Paeson were paid to C (said paying back 
indebtedness but no book entry stating this). Paeson's employee's business card showed him as 
representative of C and on brochures brick maker called “C’s Brick maker” 

§ Held: the considerations stated in SSK were all satisfied here - Paeson was clearly an agent of C, 
carrying its business for C. 

Corporate	  personality	  within	  corporate	  groups	  
“The fundamental principles that each [company within a group] is a separate and independent legal entity, and that it 
was the duty of the directors of [each company] top consult its interests and its interests alone in dealing whether 
payments should be made to other companies”: Walker v Wimborne (1976). 



§ “In the absence of contract creating some additional right, the creditors of company A, a subsidiary 
company within a group, can look only to that company for payment of their debt”: Industrial Equities v 
Blackburn (1977) 

§ “Save in cases which turn on wording of particular statutes/contracts, the court is not free to disregard the 
principle of Salomon merely because it considers that justice so requires. Our law recognises the creation 
of subsidiary companies which though in one sense are creatures of their parent companies, will 
nevertheless under general law fall to be treated as separate legal entities with all the rights and liabilities 
which would normally attach to separate legal entities”: Adams v Cape (1990). 

In reality, a lot of companies are organised within corporate groups. The current law in Australia, which focuses on 
each company being a separate legal entity, doesn't really allow the veil to be lifted so as to make related companies 
within a corporate structure liable for related companies' debts (bar a few exceptions). The idea that related 
companies should be liable for each other's debts is called 'enterprise liability'. 

This was discussed in Briggs v James Hardie & Co Pty Ltd: 

§ Facts: Briggs was poisoned with asbestos and sued his former employers’ holding company, James 
Hardie 

§ Held: the problem arises from the fact there is no common, unifying principle, which underlies the 
occasional decision from courts to pierce the veil of incorporation. “The law pays scant regard to the 
commercial reality that every holding company has the potential and, more often than not, in fact, does, 
exercise complete control over a subsidiary." 

§ The court discussed the merits and problems with enterprise liability. 
§ Ultimately, this case did not settle anything in regards to lifting the veil, because it was rejected because 

of the statute of limitations. The court did not note that this area needs to be addressed. 

And in Walkovsky v Cartlon: 

§ Facts: action against a cab driver, the corporation owning cab and Carlton who owned stock of 10 taxi 
corporations each owning 2 cabs carrying minimum insurance. The complaint alleged that corporations 
were operated as a single entity and that structure constituted attempt to ‘defraud’ members of the public. 
Carlton moved to dismiss for failure to state cause of action - this was granted, and this is the appeal. 

§ Held: the courts will disregard the corporate form whenever necessary “to prevent fraud or to achieve 
equity” and in deciding whether liability should be extended beyond the assets of the corporation we are 
guided “by general rules of agency” (ie, when using control of corporation to further own interests rather 
than corporations’ business (improper purpose/agency), he will be liable for corporation’s acts - this 
principle extends not only to its commercial dealings). 

§ Claimant relied on fraud not agency - if it is not fraudulent for the owner-operator of single cab corporation 
to take out only minimum insurance required, enterprise does not become fraudulent just because it 
consists of many such corporations. 

§ Injuries are the same regardless, whatever claim he could make would have to come under agency 
principle. No cause of action established by the claimant. 

§ The outcome of this case was to establish that if you organise your affairs to attempt to use 
the Salomon principle, then you have these consequences when dealing with tort victims. 

Corporate	  crime	  
The harms or cost of corporate crime significantly outweighs that of street crime yet it is much less the focus of ‘law 
and order’ officials. Various costs include: 

§ Monetary: costs of economic-based street crimes e.g. burglary etc are “insignificant when compared to 
the costs imposed by corporate monopolistic and standard-breaching manufacturing” 

§ Human cost: people die in workplaces as a result of corporate wrong-doing from things such as exploding 
products, toxic chemicals etc - less violent consequences include tax evasion, bribery etc 

§ Global cost: corporations act across borders to injure foreigners 

Recidivism is rife in the area of corporate crime - corporations are “habitual criminals” (p. 139) Nearly impossible that a 
corporation will not re-offend, examples include Hoffman-La Roche, Exxon, General Motors, Ford. 



Corporate crime is fundamentally different from street crime, as is why they commit crimes - the same explanations 
(biological, sociological and psychological factors) cannot be used: 

§ “Corporations engage in deviant, harmful behavior because it suits their agenda. They set out to 
maximize profits. They are legally created for that purpose” 

§ “Corporate law… has emptied the corporation of moral and ethical constraints that might otherwise inhibit 
profiteering at any cost” 

§ Accountability is significantly diminished in corporate crimes than it is in street crimes due to the 
organizational structure of a corporation - makes it difficult to pinpoint who might have actually committed 
the wrongful act 

§ “Diffusion and delegation serve both the goals of efficiency and the not-so-worthy abdication of 
responsibility” 

§ Corporate culture intensifies the prevalence of corporate crime - “profit-maximisation at virtually any cost 
becomes an incontestably good thing” 

§ Investors are irresponsible (shareholders) and amoral 
§ Everyday corporations are involved in illegal behavior - 6 out of 10 had been involved in illegal behavior in 

the past year 

The	  Corporate	  Constitution	  and	  Decision	  Making	  by	  the	  Board	  of	  
Directors	  
Introduction	  
A company traditionally needed to have its own constitution (‘article of association’) in addition to its incorporating 
document (‘memorandum of association’). This was recently abolished and the Corporations Act now has a series of 
default provisions for internal management – the ‘replaceable rules’ - which any company may use. 

§ A table of replaceable rules is contained in s 141. 
§ If a company chooses to adopt its own constitution, this will displace the application of any inconsistent 

replaceable rules, except a rule which is expressed to be mandatory and which operates therefore as an 
ordinary provision of the Act. 

A company has three options: 

§ No constitution - means relying solely on replaceable rules. 

§ Advantages: simplicity - replaceable rules are easily accessible in the Act and are revised from time to 
time. 

§ Constitution - means wholly/partly displacing replaceable rules. 

§ Advantages: most companies use this option as the replaceable rules are seen as too simple 
§ If it was created prior to 1 July 1998, it can use its constitution to the exclusion of inconsistent replaceable 

rules. 

Altering	  the	  constitution	  
A company's constitution can be altered. The default rule in the replaceable rules is that a company can vary its 
constitution via a 'special resolution' (as opposed to an 'ordinary resolution'). Note that this rule too can be changed in 
the constitution. 

§ An ordinary resolution requires only a mere majority for the resolution to be successful 
§ A special resolution (s 136(1)), requires 75% of the votes cast by members entitled to vote on the 

resolution who have notice of the intention to propose the special resolution and of its terms: s 9. 
§ A constitutional provision can be entrenched against alteration by a special provision by specifying in the 

constitution a further requirement for its alteration: s 136 (3), (4). Examples include: 

§ A greater majority than 75% 
§ Particular condition must be fulfilled 



The	  corporate	  organs	  
A company used to be described as having “no physical existence and exists only in contemplation of the 
law”: Continental Tyre and Rubber Co v Daimler Co. Historically, two groups of individuals have been recognized as 
having authority to act for companies - members assembled in a general meeting and its board of directors. 

§ Companies legislation constitutes a board of directors and general meeting, leaving the division of 
corporate powers between these organs to the replaceable rules or constitution of a company. 

§ The boundary between the roles is apt to become confused in private companies in which the members 
are partners and involved in company management - the formal distinction between shareholder and 
director roles, and the obligation to act as either one or the other, is compromised. 

§ In smaller companies the board may function as an organ to take the active direction of company affairs. 

The Corporations Act now requires a company to appoint a secretary: s 204A 

The	  derivation	  of	  the	  corporate	  organs	  
The general meeting has primarily been the primary corporate organ. The acts of either organ, within authority, are 
acts of, and not merely for the corporation. 

§ In Australia, management structure and allocation of power between and organs is not determined by 
legislation but is left to the design of the incorporators, with the assistance of some basic replaceable 
rules. 

§ The Corporations Act vests a few specific powers in the general meeting, but otherwise only determines 
the minimum size of the directorate and no other particular powers or functions for it 

§ Three directors are required in public companies. One director in proprietary companies: s 201A. 
§ Directors are required to be natural persons aged at least 18 years: s 201B. 

Original	  powers	  of	  the	  general	  meeting	  
Where no provision is made by the Act or a company’s constitution as to which organ shall exercise a particular 
corporate power, the rule remains from the general law of corporations that shareholders assembled in general 
meeting may act by ordinary resolution for the company: Clifton v Mount Morgan Pty Ltd. However: 

§ Section 198A(2) states that directors are able to exercise all the powers of the company except any 
powers that the Act or the company’s constitution requires the company to exercise in a general meeting. 
This means that the board of directors is the organ which exercises most of the powers of the 
company. 

§ Powers of the general meeting principally relate to the constitutional and capital structure, 
the composition of the board and certain fundamental changes (see Textbook, p. 225). 

§ The powers vested in the general meeting are exclusive to that organ and do not revert to the board 
when the general meeting is unable to act. On the contrary, the powers of the board revert to the general 
meeting when it is deadlocked or otherwise unable to act. 

§ Only shareholders possess voting rights and have the power to appoint and remove directors, however: 

§ The board and management usually enjoy a large measure of de facto power over the election process 
and therefore the corporation. 

§ The influence of other participants may be such that they are granted a right, by contract or constitutional 
provision, to board membership. 

The	  powers	  of	  the	  board	  
The replaceable rules confine to the board of directors some specific powers: 

§ That the business of the company is to be managed by or under the direction of the directors: s 
198A(1). 

§ That directors may exercise all the powers of the company except any powers that the Act or the 
company’s constitution requires the company to exercise in general meeting: s 198A(2) 

The above provisions are nearly always restated in the company’s constitution. According to Campbell v Rofe,the 
power contained in s 198A(2) gives the directors power to do everything that the company could do except where the 
authority of the general meeting is expressly prescribed 



Other	  variations	  and	  restrictions	  
There often various restrictions to the organs of a company: 

§ Constitutions may give management powers to one or more directors exclusively (ie, a managing 
director). 

§ Constitutions may allocate all corporate power to the general meeting. 
§ ASX Listing Rules restrict directors of listed companies from exercising particular powers without the 

approval of the company in general meeting (see p. 227) 

Visual	  representation	  of	  powers	  
Board of directors Shareholders (general meeting) 

Bring legal proceedings in the name of 
the company 

Alter the company’s name: s 157 

Borrow money for the company and 
grant security over company property 

Adopt a constitution for the company and 
repeal or modify its terms: s 136 

Issue negotiable instruments Change the company’s type: s 162(1) 

Grant bonuses to employees and 
pensions to their dependents 

Convert all or any of its shares into a 
larger or smaller number of shares by 
ordinary resolution:s 254H 

Dispose of company assets, perhaps 
even the whole undertaking 

Reduce share capital or approve a buy-
back of shares: ss 256B, 256C, 257A, 
257C, 257D 

 Declare dividends and capitalize profits - 
requires prior recommendations by 
directors 

Appoint a person as director: s 210G 

Determine the remuneration of 
directors: s 202A 

Appoint and remove company auditors: s 
327A, 327B, 329 

Wind up voluntarily (s 491) or by a court 
order: s 208(1)(a) 

General	  principles	  of	  interpretation	  of	  constitutional	  provisions	  
The old common law principle was that, where the statute or constitution makes no provision as to which organ has 
the power with respect to a particular matter, or the organ is unavailable, the general meeting may by ordinary 
resolution, act so as to bind the corporation: Clifton v Mount Morgan. 

§ However, this old corporation principle has been restricted by s 198A(2) to circumstances in which 
the board is deadlocked or lacks a minimum vote - indicates that the general meeting’s control over 
the board in the exercise of its powers has been significantly eroded 

§ The degree of independence from shareholders that directors have in relation to the exercise of their 
powers depends upon the terms in which the powers are expressed in the company’s constitution or 
replaceable rule applicable to it 

This was discussed in Automatic Self-Cleansing Filter Syndicate Co Ltd v Cuninghame: 



§ Facts: M, a shareholder in A, arranged for sale of assets and prepared agreement for sale to another 
company for execution by the company. At general meeting convened at M’s request, a resolution was 
passed that the company sell its assets. Directors said the agreement was not in company’s best 
interests and refused to comply with resolution. M brought suit in his own name and that of other 
company seeking an order that director’s bound by resolution. 

§ A’s constitution vested the powers of management in the directors’ subject to “such regulations not being 
inconsistent with these presents, as may from time to time be made by extraordinary resolution”: cl 96. 
Clause 97 said directors were empowered to sell and deal with company property on such terms as they 
think fit. Clause 81 empowered the company by special resolution, to remove any director before 
expiration of term of office. 

§ Issue: whether directors could stop resolution by shareholders to sell company property (looks at s 198A 
equivalent, cl 96). 

§ Held: directors are given the power to do all things other than those expressly required to be done by the 
company. In this case, this is limited by clause 96 which effectively states that if it is desired to alter the 
powers of the directors, this must be done by an 'extraordinary resolution'. 

§ Court argued that this provision would be pointless if the directors’ decisions could be overridden by a 
mere majority at an ordinary meeting - wouldn’t need any special power to remove directors’ 
powers/directors themselves if you can do it without them and differ from their opinion and compel them 
to do something other than their view. 

§ Shareholders have, by their express contract, mutually stipulated that their common affairs should be 
managed by certain directors to be appointed by shareholders in the manner described by other articles, 
such directors being liable to be removed only by special resolution - what right is there to interfere with 
this contract, apart, of course, from any misconduct on part of the directors which is not the issue in this 
case 

§ Thus, directors cannot be told what to do by the shareholders – “Directors alone manage”. 
§ Approved in Australia in Howard Smith Ltd v Ampol Petroleum Ltd. 

And also in Marshall’s Valve Gear Co Ltd v Manning Wardle & Co Ltd: 

§ Facts: Patentee (Marshall) sold his patents to company formed for purpose of taking them over at price 
which included allotment to him of fully-paid shares. Subscribed cash capital of company was found by 
others persons and nobody really interested in company except for four directors who include, as 
managing director, the patentee. He had shares which gave him controlling vote but not such as would 
give him 75% to allow passing of special resolution. 

§ Articles of association provide for assurance of position of directors which can only be altered by a special 
resolution. Also vested management powers in directors subject to “such regulations, not being 
inconsistent with these presents, as may from time to time be made by resolution”. 

§ This was the standard Table A provision at time (reg 55) unlike article in Automatic (above) which added 
adjective “extraordinary” to clause. 

§ Other directors, after inception of company, took out patent for construction of valves similar to that of 
valves of Mr M’s patent and said their patent is infringement of his intellectual property. Since the patents 
were owned by the company, the company alone could litigate against it. He tried to get the company to 
litigate it, the directors didn't want to, and he passed a resolution in the general meeting for them to do it. 

§ Issue: whether there is a duty as directors to protect interests of original patent which is property of 
company, but personal interest to maintain validity of similar patent which belongs to them 

§ Held: distinguished Automatic on the basis that the company’s articles in that case expressed the board’s 
management power to be subject to regulations made by ‘extraordinary’ resolution 

§ In this case, the articles allowed the general meeting to control the action of the company through a 
normal resolution - the articles here only necessitated a special resolution when the directors were to be 
removed.. 

§ Thus, since an ordinary resolution was achieved and it was what was required, the directors had to bring 
the claim. 

§ Note p 234 inconsistency with this case and Shaw: Massey. 

This was also discussed in John Shaw & Sons (Salford) Ltd v Shaw : 



§ Facts: family company’s articles contained delegation of management clause in terms identical with 
standard Table A clause, but other articles effectively vested all powers of directors in 3 permanent 
directors. The permanent directors commenced legal proceedings in the name of the company against 2 
ordinary directors for recovery of debts allegedly owing to company (the defendants). The general 
meeting directed that proceedings be withdrawn, and the defendants sought to have action against them 
dismissed on ground that instituted without authority of plaintiff company. 

§ Held: “If powers of management are vested in the directors, they and they alone can exercise these 
powers. The only way in which the general body of the shareholders can control the exercise of the 
powers vested by the articles in the directors is by altering their articles, or, if opportunity arises under the 
articles, by refusing to re-elect the directors of whose actions they disapprove.” 

§ This case is clear authority that non-intervention policy in Automatic applies equally where delegation of 
management clause is in same terms as standard Table A provision broadly corresponding to s 198A. 

Appointing	  and	  removing	  directors	  
The appointment and removal of directors is found in Part 2D.3. For appointment see ss 201A – 201M and for 
removal see ss 203C – 203F (pp 248 – 52). 

§ These rules aim to strike a balance between the goals of assuring directors tenure of office so as to 
encourage independence and vigour, and on the other hand, insinuating a structure of 
management accountability. 

§ Powers over the appointment and removal of directors are the principal controls that shareholders enjoy 
over directors, qualified by the powers given to directors to appoint managing directors and subordinate 
managers. 

The	  personnel	  of	  company	  management	  
As mentioned before, the Act stipulates that there must be a minimum number of directors (3 for public, 1 for private): 
s 201A. The directors may appoint one or more of their number to the office of managing director and confer any of 
their powers upon her or him: s 198C. 

§ In most companies the day-to-day administration of company affairs is left to one or more managing 
directors and to the staff appointed by them. 

§ Such directors are called executive directors since they serve the company both as normal directors 
and employees, usually under a formal contract of employment. 

§ There may be specialist directors appointed, eg, finance or marketing directors. 
§ Alternative director may be appointed to exercise some or all of the director’s powers for a specified 

period: s 201K(1). 
§ “Officer” includes not only the directors and secretaries of a company but also persons who participate in 

making decisions affecting a substantial part of the company’s business, have the capacity to affect 
significantly its financial standing or are in a position to communicate instructions or wishes to the 
directors with the intention that they will be acted upon and are in fact acted upon: s 9. 

§ “Senior manager” is used in contexts where forms of business associations other than corporations are 
used. 

Appointment	  of	  directors	  
The first directors are appointed by naming them, with their consent in the application to register the company: s 120. 
Under the replaceable rules, directors may be appointed in the following ways: 

§ By the company in general meeting: s 201G 
§ By the directors themselves: s 201H(1) 

§ This must be confirmed by the general meeting within two months in the case of a proprietary company or 
at the next annual general meeting for a public company: s 201H(2) – (3). 

Under a constitution, the Act impinges little upon freedom to frame arrangements for the appointment of directors so 
there is considerable variety in the proprietary company constitutions. 

§ Usually, one third of directors retire at each annual general meeting but are eligible for re-election 


