
 

 

Commercial Law Exam Notes 

Topic One: Sale of Goods Act 1908 

1.0 SCOPE OF THE SALE OF GOODS ACT 1908 

The SOGA applies to contracts for the sale of goods.  

Section 3(1): A contract of sale of goods is a contract whereby the seller transfers or agrees to transfer the property in goods to the 

buyer for a price (money consideration). 

Section 5: A contract of sale may be made in writing, by word of mouth, or partly in writing and partly by word of mouth, or it 

may be implied from the conduct of the parties (look to the substance of the transaction). 

1.1 Goods 

Section 2(1): Goods includes— 

(a) all chattels personal other than money or choses in action; and 

(b) emblements, growing crops, and things attached to or forming part of the land that are agreed to be severed before sale or 

under the contract of sale; and 

(c) to avoid doubt, computer software. 

A “chose in action” is an intangible personal property right, such as a company share. This confers no possession. 

Different types of goods: 

Existing vs. future goods (s 7) 

 “Existing goods” = goods already owned or possessed by the seller 

 “Future goods” = goods to be manufactured or acquired by the seller after the making of the contract of sale. 

Specific vs. unascertained goods 

 “Specific goods” = goods identified and agreed on at the time a contract of sale is made. 

 “Unascertained goods” = goods which are not separately identified or ascertained at the time of making of the contract. 

1.2 Price 

Section 10: Ascertainment of price 

(1) The price in a contract of sale may be fixed by the contract, or may be left to be fixed in manner thereby agreed, or may be 

determined by the course of dealing between the parties. 

(2) Where the price is not determined in accordance with the foregoing provisions the buyer must pay a reasonable price. 

(3) What is a reasonable price is a question of fact, dependent on the circumstances of each particular case. 

A contract for sale of goods requires money consideration. However, it doesn't have to be exclusively money (allows trade-ins). 

There is a strange conceptual issue here: where there is no price specified, is there really a sale? 

1.3 Property 

Section 2(1): property means the general property in goods, and not merely a special property 

1.4 Contracts Outside the Scope of the SOGA 

 Gifts (no consideration) 

 Bailments (only transfer possession, not ownership) 

 Barter or exchange (no money consideration) 

 Hire purchase 

 Works and materials 

 Possessory security (only transfer of possession, and prohibited by s 60(3)) 

2.0 PASSING OF PROPERTY 

The passing of property is a virtual moment, and it does not depend on delivery or payment.  

 



 

 

 

Sale:  

 Title transfer  delivery payment; or  

 Title transfer  payment  delivery.  

Contract and conveyance: These orders involve title transferring with the contract.  

Agreement to sell:  

 Payment  title transfer  delivery; or  

 Payment  delivery  title transfer; or  

 Delivery  title transfer  payment; or 

 Delivery  payment  title transfer. 

Contract only: These machinations all involve the title transferring at a later stage. 

2.1 Importance of the Passing of Property 

When property passes is important because it may affect when risk passes (s 22) and what happens in insolvency. 

2.2 Passing of Property: Basic Rules 

 

Section 18: Goods must be ascertained 

Where there is a contract for the sale of unascertained goods, no property in the goods is transferred to the buyer unless and until 

the goods are ascertained. 

Therefore, property does not pass until there has been ascertainment. 

 

Section 19: Property passes when intended to pass 

(1) Where there is a contract for the sale of specific or ascertained goods, the property in them is transferred to the buyer at such 

time as the parties to the contract intend it to be transferred. 

(2) For the purpose of ascertaining the intention of the parties, regard shall be had to the terms of the contract, the conduct of the 

parties, and the circumstances of the case. 

Therefore, per s 19(1), the parties’ intention will prevail. To assess their intention, look at the factors in s 19(2). 

Section 20: Rules for Ascertaining Intention 

Unless a different intention appears, the following are rules for ascertaining the intention of the parties as to the time at which the 

property in the goods is to pass to the buyer: 

Rule 1: Where there is an unconditional contract for the sale of specific goods, in a deliverable state, the property in the goods 

passes to the buyer when the contract is made, and it is immaterial whether the time of payment or the time of delivery, or both, is 

postponed. 

Rule 2: Where there is a contract for the sale of specific goods, and the seller is bound to do something to the goods for the 

purpose of putting them into a deliverable state, the property does not pass until such thing is done, and the buyer has notice 

thereof. 

Rule 3: Where there is a contract for the sale of specific goods in a deliverable state, but the seller is bound to weigh, measure, test, 

or do some other act or thing with reference to the goods for the purpose of ascertaining the price, the property does not pass until 

such act or thing is done, and the buyer has notice thereof. 

Rule 4: Where goods are delivered to the buyer on approval, or on sale or return or other similar terms, the property therein passes 

to the buyer— 

(a) when he signifies his approval or acceptance to the seller, or does any other act adopting the transaction: 

(b) if he does not signify his approval or acceptance to the seller, but retains the goods without giving notice of rejection then, 

if a time has been fixed for the return of the goods, on the expiration of such time, and if no time has been fixed, on the 

expiration of a reasonable time. What is a reasonable time is a question of fact. 

Rule 5: 

(1) Where there is a contract for the sale of unascertained or future goods by description, and goods of that description and in a 

deliverable state are unconditionally appropriated to the contract, either by the seller with the assent of the buyer or by the 

buyer with the assent of the seller, the property in the goods thereupon passes to the buyer. Such assent may be expressed or 

implied, and may be given either before or after the appropriation is made. 

(2) Where, in pursuance of the contract, the seller delivers the goods to the buyer, or to a carrier or other bailee (whether 

named by the buyer or not) for the purpose of transmission to the buyer, and does not reserve the right of disposal, he is 

deemed to have unconditionally appropriated the goods to the contract. 



These are the “default rules” for specific goods. 

Atari Corp UK Ltd v Electronics Boutique Stores UK Ltd 

A supplied EB with electronic games on terms that specified “full sale or return until 31 January 1996”. On 19 January 1996, EB 

sent a letter saying it was stopping selling the product. It indicated it had asked all the stores to return the unwanted stock. 

Thereafter, they would send a letter with the list of goods to be returned. 

A argued that was not effective notice of EB’s decision to return the goods because (i) it failed to describe the goods to be 

returned with sufficient specificty; and (ii) EB did not have the goods available for colleciton at the time at which the notice is 

served. 

The CA held that an effective recognition did not require the itms that were to be returned to be individually listed. Rather, a 

generic description was sufficient. Further, the CA held that the goods only need to be available at the time set for collection, not 

the time of rejection. 

Summary on Rules 

 Rule 1: If goods in a devlierable state and unconditional sale, then property passes at time of contract. 

 Rule 2: If goods are not in a deliverable state, then property will pass when they become deliverable and the buyer is 

notified. 

 Rule 3: If the seller needs to ascertain the price, then the property will pass when the price is ascertained and the buyer is 

notified. 

 Rules 4 and 5 see above. 

2.3 Passing of Property: Unascertained Goods 

As stated in s 18, property cannot pass in unascertained goods. Therefore, the goods must be ascertained for the property to 

transfer. Once ascertained, the transfer of property can occur when the parties intended (s 19) whether immediately or at a later 

stage. However, under the default rules, property will pass when the goods are “unconditionally appropriated” to the contract, 

either with the assent of either party or by deemed unconditional appropriation (i.e. delivery without reserving the right of 

disposal). 

 “Ascertainment” refers to the identification and agreement on the subject matter of the contract. 

 “Appropriation” refers to when the particular goods are set aside for the buyer. This may be by exhaustion, consolidation 

or selection. 

Healey v Howlett & Sons (1917) 

There was a consignment of 190 cases of fish. 20 were for the plainitff, and the remaining cases were for two other orders. The 

Court held the goods were not appropriated. If the goods were lost or damaged, for example, there would be no way to say whose 

the cases would be. 

In Re Wait (1927) 

W bought a quantity of wheat, to be shipped from USA to England, and immediately agreed to sell half to a sub-purchaser. Wait 

went into bankruptcy before deliveyr but after payment by the sub-purchaser. The Court held the goods had not been appropriated. 

No 500 tonnes of the 1000 had ever been ear-marked or identified as the wheat to be delivered to the sub-buyer.  Thus, goods that 

are part of a larger bulk are unascertained. 

Re Goldcorp Exchange Ltd (in rec) (1995) 

Gold buyers given “certificates of ownership” of specific amounts of gold, but there was no setting aside (or even a creation of 

portions to match amounts in the certificates). Went into receivership. BNZ sought to take the gold as a creditor. The buyers 

wanted their gold. The goods were not appropriated.  

The contrary intention of the parties cannot do away with the s 18 requirement that the goods must be ascertained for property to 

pass: “common sense dictates that the buyer cannot acquire title until it is known to what goods the title relates. […] It makes no 

difference what the parties intended if what they intend is impossible: as is the case with an immediate transfer of title to goods 

whose identity is not yet known”. 

Swindle v Matakana Estate Ltd (in liq) (2012) 

“… a rule of general mercantile and societal convenience. It recognizes the inconvenience that would arise from allowing claims 

to be advanced in cases where goods, purportedly transferred, in fact remain unascertained.” 

 

 



 

Aldridge v Johnson (1857) 

Buyer wanted to buy some of the seller’s stock of barley. The seller sent sacks to bag up and deliver the barley. The seller filled 

the sacks, but never delivered them. Eventually, they were emptied back into the bulk. 

The Court held that this amounted to appropriation, with “a priori” assent when the sacks were filled. This meant property had 

transferred. 

Pignatoro v Gilroy & Son (1919) 

Buyer was notified that bags of rice were ready for collection. Buyer did not collect for almost a month. The bags were stolen 

before collection. The Court held that there was implied assent to appropriation, meaning that property had transferred. 

Carlos Federspiel & Co v Charles Twigg & Co Ltd 

Bicycles of the buyer’s specifications were set aside, packaged, and marked with the buyer’s name. All arrangements for shipping 

has been made, apart from physical collection from the seller’s premises. When the seller went into receivership, the receiver 

seized the bicycles. 

The Court held the goods were not appropriated. Not only must there be appropriation, but it must be unconditional (in other 

words, there must an be actual/constructive delivery — if the seller retains the goods, they must do so as a bailee). A mere setting 

aside does not suffice, as it does not stop the seller from a change of mind.  

The question is whether “there is a further act, an important and decisive act to be done by the seller”. If so, that would be prima 

facie evidence that the property does not pass until the final act is done (appropriating act is usually the seller’s last act).  

Re Stapylton Fletcher Ltd 

A wine merchant took orders from its customers for wine to be held on behalf of the customers (pending a resale for profit). 

Customer wines were kept separate from his own stocks, but there were hundreds of customers and each customer’s wine was 

placed with that of the others. The wine was usually labelled with the names of customers.  

The Court held that property had passed as a result of the parties’ intentions rather than Rule 5. Importantly, the wine was 

removed from the merchant’s trading stock and was entered into the system of rceords as each custoemr ordered it; there were 

essentially two contracts: one for the sale of wine; and one for its storage. 

Everwine 

Two categories discussed:    

 Where release note covered all of a specific type of alcohol:   Here, there was ascertainment by exhaustion. Rule 5 was 

excluded: the parties’ intention was that property would transfer at the time of release note.    

 Where the release note did not cover all of Everwine’s stock under a rotation number:   Here, there was no ascertainment 

and s 18 prevented property transfer. Stapylton Fletcher was distinguished on facts: Everwine’s stock was mingled with 

its customers’ stock.    

Donaghy’s Rope and Twine Co Ltd v Wright Stephenson (1906) 

There was an agreement to sell 26 tonnes of twine. 13 tonnes were delivered, but at the buyer’s request the remainder remained 

with the seller. The stock was not separated. The seller agrees to storage free of charge, but the buyer had to insure the goods. Fire 

destroyed the stock and the seller sued for the price.  

Cooper J held this was unconditional appropriation, and thus when the warehouse was destroyed the risk was with the buyer. Rule 

5 was applied. 

2.4 Passing of Risk 

If goods are lost, damaged, or destroyed while the seller has the risk, then the seller will be obligted to complete performance or 

pay damages for not doing so, and unless it does perform, the buyer will not be obliged to pay the price. On the other hand, if it is 

the buyer who has the risk, it will still need to meet its obligations.  

Section 22: Risk prima facie passes with property 

(1) Unless otherwise agreed, the goods remain at the seller's risk until the property therein is transferred to the buyer; but when the 

property therein is transferred to the buyer the goods are at the buyer's risk, whether delivery has been made or not: 

provided that where delivery has been delayed through the fault of either buyer or seller, the goods are at the risk of the party in 

fault as regards any loss which might not have occurred but for such fault. 

(2) Nothing in this section shall affect the duties or liabilities of either seller or buyer as a bailee of the goods of the other party. 



 

 

This is the general rule, but it is subject to two exceptions: 

 Where the parties otherwise agree; or 

 Where delivery has been delayed through the fault of either buyer or seller, the goods are at the risk of the party in fault 

as regards any loss which might not have occurred but for such fault. 

J&P Company Ltd v NZ Lamb Skin Co Ltd 

Parties entered into a written agreement recording the terms of sale of garments. The essential terms of the agreement were that: 

 The appellant, having received the goods, was responsible for any loss of (or any damage to) the garments; and 

 The purchaser was obliged to pay the vendor once it had sold the relevant goods in its possession; and 

 The risk of damage to the goods was passed to the appellant during the period when the goods were in its possession. 

The requirement that the respondent respossess the garments within the limited defined period was inconsistent with the 

commercial objectives of the transaction. It was to be interpreted as an entitlement to uplift those goods which could be exercised 

at the option of the vendor.  

This was covered by s 20, Rule 4. The purchaser was a bailee of the goods. But, because they had a separate agreement where the 

purchaser was responsible for damage while they were in possession, this meant they had taken on the risk and are liable for 

damages even though they were not yet the owner. 

2.5 Reservation of the Right of Disposal 

Section 21: Reservation of Right of Disposal 

(1) Where there is a contract for the sale of specific goods, or where goods are subsequently appropriated to the contract, the seller 

may, by the terms of the contract or appropriation, reserve the right of disposal of the goods until certain conditions are fulfilled. 

(2) In such case, notwithstanding the delivery of the goods to the buyer, or to a carrier or other bailee for the purpose of 

transmission to the buyer, the property in the goods does not pass to the buyer until the conditions imposed by the seller are 

fulfilled. 

(3) Where goods are shipped, and by the bill of lading the goods are deliverable to the order of the seller or his agent, the seller is 

prima facie deemed to reserve the right of disposal. 

(4) Where the seller of goods draws on the buyer for the price, and transmits the bill of exchange and bill of lading to the buyer 

together to secure acceptance or payment of the bill of exchange, the buyer is bound to return the bill of lading if he does not 

honour the bill of exchange, and if he wrongfully retains the bill of lading the property in the goods does not pass to him. 

Under a “Romalpa” clause, the seller retains ownership of the goods until they are paid for in full, but the buyer is allowed to take 

delivery of the goods. 

McNaughton v Thode 

McNaughton supplied joinery to building company of which Thode was a director. After not receiving payment for the joinery, 

McNaughton removed the joinery from the building site and placed it in storage. The terms of trade between parties did not 

contain an express retention of title clause but provided that appellant had a right under the PPSA to secure goods if payment was 

not made. 

The Court held that the terms of supply with payment to follow appeared to be a granting of credit, rather than retention of title. 

The Court applied Rule 5. Rule 5 was met, as the joinery was unconditionally appropriated once it was manufactured; and there 

was implied assent that the joinery would be appropriated to the contract; and while the appellant reserved some rights in the 

property it did not amount to reserving a right of disposal. 

2.6 Contract of Sale Without Title 

The general principle is “nemo dat quod non habet” (it is not possible to give what one does not have). This principle is reflected 

in s 23(1). 

If the nemo dat principle applies to prevent a buyer obtaining title, then the mere fact that there have been a number of apparent 

sales will not generate a fresh title. The original owner will still be entitled to exercise its rights of ownership. Disappointed 

buyers, therefore, will be left to their remedies under s 14. 

We care about ownership, and we want to protect owners. But, at the same time, there may be situations where a good faith buyer 

should be protected. Therefore, there are several exceptions. If one of these operates, then a buyer will be given title despite a lack 

on the part of the seller (and this can provide title to subsequent buyers): 

 Section 23(1): Where there is explicit or implied consent of the owner for the seller to sell the goods. 

 Section 23(1): Estoppel. 



 

 Section 23(2)(a): Sale by a mercantile agent to a good faith buyer. Good faith is defined in s 2(2) as an act done honestly, 

whether it is done negligently or not.  

 Section 23(2)(b): Power of sale. 

 Section 23(2)(c): Buyer protection under Part 5 of the PPSA. 

 Section 25: Sales under voidable title. For example, if our first buyer committed fraud/duress to obtain the goods, which 

is then on-sold, the title will still pass to the buyer if the title has not been avoided before that point. Provided that the 

buyer is acting in good faith. 

 Section 27: Seller or buyer in possession of goods. 

3.0 IMPLIED TERMS 

3.1 Conditions and Warranties 

Statements relating to a contract can vary. They can include: 

 Puffery: No legal liability 

 Inducement: Legal liability 

 Promises separate from the main contract 

 Promises that are terms of the main contract 

Contract terms may be “conditions” or “warranties”. Only “warranty” is defined in the SOGA; under s 2(1) warranty means an 

agreement with reference to goods which are the subject of a contract of sale, but collateral to the main purpose of such contract, 

the breach of which gives rise to a claim for damages, but not to a right to reject the goods and treat the contract as repudiated. 

The Act does not define “condition”. But, under s 13, if there is a breach of condition, it gives the right to treat the contract as 

repudiated.  

According to s 13, a breach of condition will be treated as a breach of warranty if: 

 Where the buyer waives the condition/elects to treat it as a breach of warranty (s 13(1)). 

 Where the buyer has accepted the goods (s 13(3)). 

The general test for whether something is a condition is to ask, would the promisee have entered into the contract without this 

term? If the answer is no, it is a condition and an essential term which goes to the root of the contract. 

However, note the concept of innominate terms as introduced in Hong Kong Fir Shipping Co Ltd v Kawasaki Kisen Kaisha Ltd. 

The idea here is that some terms can lead either to the right to terminate a contract as a remedy, or to the mere entitlement to 

damages (without a right to terminate). What matters is not whether a particular contract term is called a "warranty" or a 

"condition", but how seriously it is breached. 

3.2 Implied Terms under the SOGA 

3.2.1 Section 14: Implied terms in relation to title/possession 

These terms are implied into the contract, unless you opt out of them. 

Section 14(a): Right to Sell — There is an implied condition on the part of the seller that in the case of a sale he has a right to sell 

the goods, and that in the case of an agreement to sell he will have a right to sell the goods at the time when the property is to pass. 

Note: This only needs to exist at the time the property is to pass.  

Does this implied condition turn into a warranty once the buyer accepts the goods per s 13(3)? 

Rowland v Divall 

The plaintiff was a car dealer and bought a car from the defendant. P painted the car and sold it for £400. Two months later the car 

was impounded as it was stolen. It was then returned to the original owner. Both P and D were unaware it was stolen. P returned 

the £400 to the customer, and then sued D.  

The Court held there was a total failure of consideration, meaning there was no sale at all. P could rescind even though he had 

used the car. The buyer has not received any part of that which he contracted to receive, namely the property and right to 

possession. 

Limitations on the right to sell: 

 Where there is a security interest in the goods to the benefit of the third party. 

 IP rights can restrict what an owner of a good may do with it. 

 



 

 

 

Montforts v Marsden 

Montfort sold a machine in breach of someone else’s IP. Marsden then refused to pay for it. The Court did not allow this. All that 

the implied condition as to title meant was that they were able to pass title to the goods to the purchaser such that no one had 

better title. Any other rights, like IP, were overridden.  

This view was destroyed over time and overruled in the following case. 

Niblett v Confectioners Materials 

Per Scrutton LJ, the new rule is that, “if a vendor can be stopped by process of law from selling, he has not the right to sell”. Here, 

the D was selling milk as “Nissly”. Nestle told P that if they sold these on they would seen an injunction to prevent it. It was held 

this was a breach of IP and P was entitled to repudiate. 

Therefore, s 14 is to be interpreted broadly; the rights of third parties may mean that a seller has no “right to sell the goods” under 

s 14.    

Section 14(b): Implied warranty of quiet possession — there is an implied warranty that the buyer shall have and enjoy quiet 

possession of the goods. 

Monfort: The implied warranty is limited to acts by the vendor (or someone acting with vendor’s authority). 

Niblett: Overruled Montfort again. It was not restricted to acts by the vendor. 

Microbeads v Vinhurst 

P purchased road-marking machines from D. After the purchase, a third party was granted a patent right in the machines. This 

meant that P could not use the machine unless a licence was granted to do so. 

The Court held this was not a breach of s 14(a), as they had the right to sell. However, there was a breach of s 14(b). The Court 

held that the “shall have and enjoy” is a forward-looking standard. The buyer could not enjoy quiet possession of the goods. 

Section 14(c): Implied warranty free from any charge/encumbrance — there is an implied warranty that the goods are free from 

any charge or encumbrance in favour of any third party, not declared or known to the buyer before or at the time when the 

contract is made. 

This section is largely irrelevant in light of the buyers protections under the PPSA. 

3.2.2 Sections 15–17: Implied terms as to nature/quality of the goods 

Section 15: Correspondence with description — Where there is a contract for the sale of goods by description there is an implied 

condition that the goods shall correspond with the description; and if the sale is by sample, as well as by description, it is not 

sufficient that the bulk of the goods corresponds with the sample if the goods do not also correspond with the description. 

Unascertained goods will be sold by description. But can specific goods be sold by description? There is nothing in s 15 to suggest 

this. 

Taylor v Combined Buyers 

The Court confirmed that all sales of unascertained goods are necessarily by description: “every description and every part of the 

description is material, whether it relates to kin or quality, to essential or unessential attributes”. 

However, even sales of specific goods generally involve some description. But which part of the sale is by description?  

The Court held that statements about the “kind, class or species” of specific goods will be by description. Any statements as to 

quality are not part of the description. This was applied in Finch Motors Ltd v Quin (No 2), where the ability to tow a boat was not 

part of the description. Evidently, this will be a very fine line. 

Note: UK decision in Ashington Piggeries v Christopher Hill, where the HOL held that there is an implied condition in s 15 that it 

is only breached when there is a discrepancy in identity and not quality. This differs from NZ.  

When are good sold by description? 

It is necessary to determine when this implied term actually applies. 

Taylor v Combined Buyers: The buyer must have relied on the description as part of the contractual arrangement. For example, if 

they have not seen the goods, then they will be relying on the description. 

 



 

Harlingdon & Leinster Enterprises Ltd v Christopher Hull Fine Art Ltd 

A sale took place after the sellers had contacted the buyers and offered for sale a painting which they described as being by a 

particular famous artist. It later turned out to be a forgery. Here, the Court held there was no reliance as (a) the buyer had viewed 

the painting, (b) was told that the seller knew little about the paintings, and (c) was told the seller knew nothing about the 

particular artist. 

Beale v Taylor 

Inspection of goods does not mean that there cannot be a sale by description, so long as the buyer relied in part on a description. 

Therefore, pre-purchase inspections are not entirely determinative. 

To what extent must the goods correspond with description? 

Traditionally, there was a strict approach to correspondence. However, it has become more lenient over time. Therefore, provided 

that the deviation from description is not such that it renders the good a completely different kind, then it will be okay. This is 

debated though. 

Section 16: Quality or fitness 

Subject to the provisions of this Act and of any statute in that behalf, there is no implied warranty or condition as to the quality or 

fitness for any particular purpose of goods supplied under a contract of sale, except as follows: 

(a) where the buyer, expressly or by implication, makes known to the seller the particular purpose for which the goods are 

required, so as to show that the buyer relies on the seller's skill or judgment, and the goods are of a description which it is in 

the course of the seller's business to supply (whether he is the manufacturer or not), there is an implied condition that the 

goods shall be reasonably fit for such purpose: 

provided that in the case of a contract for the sale of a specified article under its patent or other trade name, there is no implied 

condition as to its fitness for any particular purpose: 

(b) where goods are bought by description from a seller who deals in goods of that description (whether he is the manufacturer 

or not), there is an implied condition that the goods shall be of merchantable quality: 

provided that if the buyer has examined the goods, there shall be no implied condition as regards defects which such examination 

ought to have revealed:  
(c) an implied warranty or condition as to quality or fitness for a particular purpose may be annexed by the usage of trade: 

(d) an express warranty or condition does not negative a warranty or condition implied by this Act unless inconsistent 

therewith. 

Therefore, the basic rule is one of caveat emptor. There is no implied warranty or condition about the quality or fitness of any 

good. However, there are two exceptions in s 16(a) and (b). These both only apply to professional sellers. 

Section 16(a): Implied condition of reasonable fitness for purpose — three requirements for this to apply: 

1. It is the seller’s business to supply goods of that description; and 

Reflects the assumption that the seller knows more than the buyer. It is not limited to goods sold by description. Private sales are 

excluded, as are incidental sales such as one-off sales outside their expertise. 

Bullock v Matthews: It can include the by-products of your ordinary course of business (chemicals produced from making sawdust 

killed neighbours flowers). 

2. The buyer makes the particular purpose for which the goods are required known to the seller… 

3. … so as to show reliance on the seller’s skill or judgment. 

This refers to both a specified purpose and a purpose for which goods are usually assumed to be for. A communication will not be 

required for the latter. Thus, if there is a special purpose, it needs to be communicated to the seller. In Finch, for example, the 

requirement that the car needed to be able to tow a boat was communicated. 

But what if a good has multiple purposes? Is a mere statement of specific purpose sufficient to show reliance on the seller’s skill 

or judgment? 

Ashington Piggeries 

Here, the fact that the herring meal would be fed to animals (minks) was communicated. This statement of purpose was sufficient 

despite meal having many uses.  

In Hamilton v Papakura District Council, however, the seller did not know that those in the possession of the water were using it 

without testing it and simply expected the water, as supplied, would be suitable. The majority held that the supplier could not be 

expected to fulfill the special needs of everyone consuming one single product from a single source (here growing hydroponic 

tomatoes which died due to pesticides in water). They only had to provide water in accordance with property safety levels, which 

they did. The minority disagreed. 


