
B-52’s Battle Plan for Crown Immunity 

When answering a Crown Immunities question, use the following 
process where the Commonwealth purports to bind the State: 

1. Is the entity that will be bound entitled to the Shield of the Crown? (Initial 
presumption that they do not – Townsville Hospital Boards Case). 
 
- To determine whether or not the shield applies, the following two tests are 

applicable: 
A. The Functions Test: Is there a traditional function of government being 

exercised by the entity? (Coomber v Berkshire Judges Case). 
B. The Control Test - this is the preferred test: Does the government exert 

control over the body to a sufficient degree? (Townsville Hospital 
Boards Case). Consider elements such as freedom to make decisions, 
appointment of board members, control of finances, control of 
employment etc. 
 

2. Does the Act intend to bind the Crown? 
 
- Identify the relevant Act that must be analysed (the necessary Act to 

analyse is the Act which purports to bind the entity). 
- Then work through both the Bombay (Wholly Frustrated Test) and Bropho 

approaches in an exam for full marks. Remember to identify which is the 
correct approach in the question though. Bombay 1947 – 1990; Bropho 
Pre-1947 and Post-1990. 
 

3. The Federal Complication (must be addressed due to Bradken v BHP). 
 
- This step is simply a matter of re-applying the Bombay and Bropho 

approaches to the Commonwealth law which purports to bind the Crown in 
right of the several States. It works as follows: 
 
A. Bombay: Would the Commonwealth law be wholly frustrated if the Act 

did not bind ALL of the States? 
B. Bropho: Was it parliament’s intention that the Commonwealth law 

should bind the States? 
 

 
 
 
 
 



4. Where State Legislation purports to bind the Commonwealth consider the 
following points: 
 
- Defence Housing Authority Case held that: States cannot legislate to affect 

the Commonwealth’s prerogatives (powers and capabilities under the 
Constitution). 

- But the States can legislate to affect the Commonwealth’s exercise of its 
prerogatives (powers and capabilities under the Constitution). 

- Apply the two-limb test of the Melbourne Corp Doctrine to any State Act 
purporting to bind the Crown in right of the Commonwealth. 

 
 
The following steps are more ancillary ‘clean-up’ points to round out 
your answer: 
 

5. Does the Acts Interpretation Act 1954 (Qld) apply to the law? If yes, then in 
the absence of explicit words, the Bropho approach should be applied. 
 

6. Does s 64 of the Judiciary Act apply? 
 

     Step 6 and onwards apply ONLY to Commonwealth Acts. 

 
7. Is the Commonwealth Act supported by a head of power under s 51 of the 

Constitution? 
 

8. Is the Commonwealth Act in breach of s 114 of the Constitution? 
 

9. Does the Commonwealth Act breach the Melbourne Corporation Doctrine 
(established in the State Banking Case 1947) 
 
- The Melbourne Corp Doctrine is comprised of two limbs: 

A. The Commonwealth cannot pass laws which discriminate against the 
States. 

B. The Commonwealth cannot legislate to destroy the States (includes 
legislating to seriously undermine States’ autonomy, ability to function 
and the ability of State instrumentalities to function. 

 
 

	  

	  

	  


